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INTRODUCTION

The past forty years has seen the United Nations (“U.N”)
frequently address Iraq and Israel and their forceful occupation
of neighboring territories. The different method in which the
U.N. has addressed these two nations and their unlawful occupa-
tions of other sovereignties is strong evidence that a double stan-
dard exists at the U.N. Although both countries violated
international law through their invasions and occupations of for-
eign countries,' Israel has been permitted to remain in defiance
of Security Council resolutions while Iraq has been forcefully
reprimanded. The difference in treatment has been attributed to
the theory that Iraq’s invasion of Kuwait was an act of aggres-
sion,” while Israel acted in self-defense during the 1967 six day
war.” Despite these attempts to distinguish the differences in
treatment, the fact remains that both countries were in violation

! Israel, through its forceful occupation of Palestinian and other Arab territories,
continues to be in violation of Security Council resolutions 242, 262, 267, 338, 446
and 465. Resolution 242, required the withdrawal of Israeli troops from the Arab
Territories it occupied in the 1967 six day war. Resolutions 262 and 267 require
that Israel rescind its annexation of greater east Jerusalem. Resolution 338
makes resolution 242 legally binding. Resolutions 446 and 465 require that Israel
evacuate all of its illegal settlements on occupied Arab lands. Stephen Zunes,
U.N. Resolutions: The Double Standard, Sept. 16, 2002, available at http://www.
mercurynews.com/mld/mercurynews/news/opinion/4084843.html. Iraq was in vio-
lation of U.N. Resolution 1441 because of its refusal to completely disarm after
its invasion of Kuwait in 1990. S.C. Res. 242, U.N. SCOR, 22d Sess. 1382d mtg.,
at 8, U.N. Doc. S/INF/22/Rev. 2 (1968); S.C. Res. 1441, U.N. SCOR, 57th Sess.,
4644th mtg., at 11, 13-14, U.N. Doc S/INF/47 (2002).

* The U.N. Security Council found Iraq guilty of aggression in its occupation of
Kuwait. S.C. Res. 660, UN. SCOR, 45th Sess., 2932d mtg., at 1, U.N. Doc. S/
RES/660 (1990).

’ With Israel’s invasion, the U.N. made no finding of aggression. Malvina
Halbertam, The Myth That Israel’s Presence in Judea and Samaria is Comparable
to Iraq’s Presence in Kuwait, 19 Syracusk J. INT'L L. & Com. 1-3 (1993).
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of U.N. resolutions.* Therefore, there must be something more
that can explain the differences in treatment. That difference can
be best described as the affect of the United States.

Within the past fifty years Israel has been permitted to in-
vade and attack numerous neighboring countries without any
true consequences from the U.N.” The invaded countries include
Egypt, Jordan, Iraq, Syria, Lebanon and Tunisia.® Despite all the
unrest that these invasions have caused in the Middle East, the
UN has never forcefully acted against Israel. This inaction on the
U.N.’s behalf can be best explained by the forty vetoes that the
United States has made when the U.N. has attempted to address
the Israeli-Palestinian conflict.” Consequently, Israel has re-
ceived preferential treatment from the U.N. which violates the
preamble to the U.N. Charter (“Charter”).®

This preferential treatment is perhaps best seen by compar-
ing the U.N.’s policy in addressing the unlawful behavior of Iraq
and Israel. Because both countries did not comply with U.N. res-
olutions, both countries should be dealt with in the same
manner.’

Iraqg’s invasion of Kuwait in 1990 resulted in severe conse-
quences for Iraq. When Iraq first invaded Kuwait, Iraq’s presi-
dent, Sadaam Hussein stated that he would discuss withdrawing
from Kuwait only in the context of negotiations for Israel’s with-
drawal from the Arab Territories.”” Relating the two events

* Israel continues to violate international law. Even though one may argue that
Israel’s situation was not as urgent as the situation with Iraq, the fact remains that
Israel has been in violation of thirty-six years.

’ Elias Davidsson, The U.N. Security Council’s Obligations of Good Faith, 15 FLA.
J. InT’L L. 541, 554-55 (2003).

°Id. at 555.
" Id.

¥ The preamble of the U.N. Charter includes the pledge of U.N. members to reaf-
firm faith in the equal rights of nations large and small. Article 2(1) of the U.N.
Charter also places a duty upon both the United Nations and its members to act
in accordance with the principle of the sovereign equality of all its Members. Id.
at 544.

’ See UN. CHARTER arts. 39-41 (authorizing the U.N. Security Council to take
appropriate action if a country does not lawfully comply).

" Nick B. Williams, Jr., Baghdad Seeks to Tie Any Dialogue to ‘Outstanding Issues
in the Arab Region,” Including Palestine. The U.S. Has Rejected Such a Linkage,
L.A. TimEs, Dec. 2, 1990, at Al.
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presented an opportunity to remove Iraq from Kuwait without
the use of military force, and to end the Israeli occupation of
Palestinian and other Arab territories."! Although an effort by
the U.N. Security Council to come to a non-military solution to
the Irag-Kuwait situation by attempting to convene the Interna-
tional Peace Conference on the Middle East was made, the
United States refused to permit any conference because it felt
that the Israel-Palestine situation did not constitute a threat to
international peace.”” As a result, Resolution 681, addressing the
Palestinian-Israeli conflict, was silent on the topic of a Middle
East peace conference.”

Turning back to Israel, the 1967 Six Day War, in which it
captured the West Bank and Gaza, was largely seen as a “defen-
sive war.”"* Security Council Resolution 242 called for an Israeli
withdrawal, but also acknowledged the right of all parties “to live
in peace within the secure and recognized boundaries free from
threats or acts of force.”” Thus, while Iraq was threatened with
military action in order for it to leave Kuwait and to comply with
the U.N.,' Israel was simply told to remove its troops from the
occupied Territories — an order that Israel has disobeyed for
thirty-six years. Thus, it appears that the U.N. has applied a
double standard by treating Iraq severely while issuing only ver-
bal injunctions to Israel.

The purpose of this article is to argue that the U.N. should
have acted against Israel as strongly as it did against Iraq. Both
countries were and continue to be in violation of U.N. mandates.
If Israel cannot be convinced through negotiation to withdraw
from the Gaza Strip and the West Bank, the U.N. is obliged
under the Charter to take economic and diplomatic sanctions to

"' These territories included the Gaza Strip, West Bank and the Golan Heights.
 Davidsson, supra note 5, at 555.

"' S.C. Res. 681, UN. SCOR, 45th Sess., 2932d mtg., at 1, U.N. Doc. S/RES/681
(1990).

" Halberstam, supra note 3, at 2-3.
" FRANCIS A. BOYLE, PALESTINE PALESTINIANS AND INTERNATIONAL Law (2003).

' Resolution 678 authorized action by U.N. Member States to force Iraq to comply
with prior Security Council resolutions, which included, prominently, a resolution
demanding that Iraq withdraw from Kuwait. John Quigley, The United Nations
Security Council: Promethean Protector or Helpless Hostage?, 35 TEx. INT'L LJ.
129, 152 (2000) [hereinafter Quigley, UN Security Council].
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force Israel out.” If such sanctions fail, then the U.N. should ap-
ply military sanctions.'

This article is divided in the following way: Part I describes
the circumstances leading to Iraq’s invasion of Kuwait. Part II
describes the conditions that sparked Israel’s participation in the
1967 Six Day War. Part III describes the influence the United
States has had on the Iraq and Israeli-Palestine situations. Fi-
nally, Part IV argues that Iraq and Israel should be treated simi-
larly for their U.N. violations.

I. THE REASONING BEHIND IrRAQ’S INVASION OF KUWAIT

The Iraqi rationale for invading Kuwait originated from eco-
nomic and territorial claims.” Kuwait had loaned money to Iraq
to support Iraq in its war with Iran and upon which Iraq sought a
waiver of repayment.” Iraq’s argument for a waiver of repay-
ment was two-fold. First, it alleged that Kuwait had profited at
Iraq’s expense through picking up Iraqi oil sales that had been
reduced by wartime destruction.” Second, it alleged when the
fighting between Iran and Iraq finally ended, Kuwait, instead of
cutting production to let Iraq recoup some of its losses, pumped
more oil than the quota agreed upon in the Organization of Pe-
troleum Exporting Countries (OPEC) and thereby drove the
price of fuel increasingly down.”

From a territorial standpoint, Iraq sought improved access
to the Gulf. Iraqi territory was connected to the Gulf only by a
narrow stretch of water and thirty miles of coastal marshland.”
In order to remedy this problem, Iraq claimed two uninhabited
marshland islands that belonged to Kuwait - Warbah and
Bubiyan.*® When the opportunity arose for Kuwait to resolve

" U.N. CHARTER arts. 39-41.
¥ 1d. art. 42.

" John Quigley, The United Nations Action Against Iraq: A Precedent for Israel’s
Arab Territories?, 2 DUKE J. Comp. & INT’L L. 195, 198 (1992) [hereinafter
Quigley, UN Action Against Iraq].

“Id.
2 Id
2 1d
B Id.
24 Id
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these issues with Iraq it refused. Kuwait confidently declined to
make concessions on these territorial issues, because it was as-
sured of United States intervention if Kuwait experienced
trouble with Iraq.”

A. THE INVASION

On August 2, 1990, Iraq invaded Kuwait. Prior to the inva-
sion, Kuwait showed little willingness to discuss Iraq’s financial
and territorial claims.*® One commentator theorizes that the in-
vasion could have been prevented had Kuwait agreed to formal
or informal negotiations.”

After the successful invasion of Kuwait, Iraq announced the
formation of a new government in Kuwait that ceded to Iraq cer-
tain strategic territories within Kuwait.?® According to one com-
mentator, this action suggested that Iraq’s initial goal may have
been to get concessions on the territory it considered strategic in
exchange for withdrawing from the rest of Kuwait.* It was not
until the United States troops arrived in the Middle East that
Iraq announced its intention to incorporate Kuwait in its entirety
as a new providence of Iraq.* The U.N. Security Council,
through Resolution 660, condemned the annexation by Iraq and
demanded that Iraq withdraw immediately and unconditionally
from Kuwait.”

As the U.N. Security Council concluded, Iraq acted unlaw-
fully by invading Kuwait. The invasion and forceful occupation of
Kuwait constituted aggression.™

B. Tue REacTION TO THE INVASION

Resolution 678 authorized action by U.N. Member States to
force Iraq to comply with prior Security Council resolutions,
which included a resolution demanding that Iraq withdraw from

®Id.

* Id. at 200.

7 Id. at 200-01.

* Id. at 201.

¥ Id..

¥ Id.

' Halberstam, supra note 3, at 10-11.
2 1d. at 2.
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Kuwait.*® Under Article 39 of the Charter, however, the Security
Council is obliged to recommend peaceful means to resolve con-
flicts between warring parties.* In this instance, where territorial
and financial disputes are at issue between Iraq and Kuwait, the
Council must promote negotiation.” Ultimately, the U.N. Secur-
ity Council acted contrary to Article 39 by moving to impose eco-
nomic sanctions against Iraq.*® Thus, in dealing with Iraq’s
aggressive occupation of Kuwait, the U.N. virtually ignored out-
standing issues between the two parties and proceeded quickly
first to economic, and then to military sanctions.”

II. ISRAEL’S INVOLVEMENT IN THE 1967 WAR

Israel, for its 1967 occupation of the West Bank, the Gaza
Strip, the Sinai Peninsula, and the Golan Heights, has asserted
reasoning that was quite different from Iraq’s rationale for occu-
pying Kuwait. Israel claimed that it was attacked by Egypt, and
that it had responded in self-defense.”® In the opinion of one
commentator, Israel’s claim of self-defense justified a weaker
U.N. reaction to Israel in 1967 than that taken toward Iraq in
1990.* What is more, assuming that Israel did act in self-defense,
its behavior would be lawful under international law and effec-
tively place it in a more favorable light than Iraq. Article fifty-
one of the Charter provides that nothing in the Charter “shall
impair the inherent right of self-defense.”*

But did Israel actually act in self-defense? Commentators
disagree on the answer to that question. Therefore, Israel’s claim
of self-defense requires further scrutiny. Before the self-defense
claim can be considered an overview of the Israeli-Palestinian
conflict is required in order to place the self-defense in context.

* Quigley, UN Security Council, supra note 16, at 152.

* Quigley, UN Action Against Iraq, supra note 19, at 202,
¥ 1d.

*1d.

7 1d.

* Halberstam, supra note 3, at 3.

¥ Id. at 3-4.

“1d. at 3.
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A. HistoricAL BACKGROUND OF THE
ISRAELI-PALESTINIAN CONFLICT

Palestinians have endured many years of foreign rule. From
the sixteenth century onward, Palestinians were subject to Otto-
man rule.” After World War I, Palestine, along with what is now
recognized as Israel and Jordan were given over to the victorious
Allies pursuant to the Treaty of Serves.” Great Britain then took
control over the land that was received in the Treaty of Serves.”
Promises made to Arab leaders in the McMahon correspon-
dence* to establish an independent Arab State, which would in-
clude Palestine in exchange for support in World War I, were in
conflict with the British promises to Zionists to establish a Jewish
homeland in Palestine.”

The demographics of the territory during Britain’s rule are
of significance. In 1917, over ninety percent of the population
was Arab Muslim.* The Jewish population was relatively small,
but after Hitler’s rise to power in 1933 Jewish immigration to Pal-
estine increased land purchases and settlements.”” The Arab re-
volt from 1936 through 1939 reflected the unease connected with
the increasing Zionist settlements.” Ultimately, this Arab upris-
ing was not successful as it was countered by the dual forces of
Britain and Zionist militia.”

The tension between Israelis and Palestinians continued to
increase and in 1948 the first ever Arab-Israeli war commenced.”
This war was likely triggered when Zionist leaders declared a

“ Richard A. Falk & Burns H. Weston, The Relevance of International Law to Pal-
estinian Rights in the West Bank and Gaza, 32 Harv. InT'L LJ. 129, 132 (1991).

“ Eugene V. Rostow, The Perils of Positivism: A Response to Professor Quigley, 2
Duke J. Comp. & INT'L L. 229, 235 (1992).

43Id

* Letter from Sir Henry McMahon to Ali ibn Husain (Oct. 24, 1915), available at
http://www.fordham.edu/halsall/mod/1915mcmahon.html (last updated July
1998).

“ Kathleen A. Kavanaugh, Selective Justice: The Case of Israel and the Occupied
Territories, 26 ForpuaMm INT’L L.J. 934, 936-37 (2003).

“ Id. at 937.
7 1d.
®1d.
“Id.
Id.



400 Wisconsin International Law Journal

portion of Palestine as the new State of Israel.” In the wake of
this war, Palestine was divided into three parts: Israel assumed
control over seventy-seven percent of the territory, Jordan an-
nexed East Jerusalem and the area that is now referred to as “the
West Bank”, and Egypt took control over the Gaza Strip.” As a
result of the 1948 war, the State of Israel was created and over
one million Palestinians fled or were expelled.”” These events
only worked to increase tensions and set the groundwork for the
next conflict in 1967.

B. THE 1967 WAR

The country that sparked the 1967 War is at dispute. Propo-
nents of the Israeli anticipatory self-defense theory believe that
Israel’s entry into the West Bank resulted from the use of self-
defense against Arab forces such as Egypt.** According to this
self-defense theory, tensions between Israel and Egypt had al-
ready been high and once Egypt moved its military near Israel’s
border, Israel was led to believe that Egypt was preparing to at-
tack.” Alternatively, opponents of this theory hold that the mili-
tary action that began the 1967 war was ordered by the Israeli
cabinet on June 4 of that year.*® At dawn on June 5, the Israeli
air force bombed Egyptian fighter aircraft, parked at heir home
bases.” Israel demolished almost 300 of Egypt’s 340 combat air-
craft.”® Israel ultimately destroyed the air war capacity not only
of Egypt, but also of Jordan, Syria, and Iraq.”” On the ground,
Israeli forces attacked Egypt, moving quickly through the Gaza
Strip and into the Sinai Peninsula.®

' Id. As one commentator states, Israelites’ ties to areas of Palestine are under-
standable considering that the area has historic and religious value. Halberstam,
supra note 3, at 4-5.

2 Kavanaugh, supra note 45, at 937-38.

¥ Id. at 938.

* Halberstam, supra note 3, at 1-2

55 Id

* Quigley, UN Action Against Iraq, supra note 19, at 203.
57 Id

*Id.

¥ Id. at 203-04.

* Id. at 204.
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Israel defended its actions by claiming that it had operated under
anticipatory self-defense. Israeli Foreign Minister Abba Eban
told the Security Council:

On the morning of June fifth, when Egyptian forces en-
gaged us by air and land, bombarding the villages of Kis-
sufim, Nahal-Oz and Ein Hashelosha we knew that our
limit of safety had been reached, and perhaps passed. In
accordance with its inherent right of self-defense as formu-
lated in Article fifty-one of the Charter, Israel responded
defensively in full strength.®!

Eban added that “approaching Egyptian aircraft appeared
on our radar screens.”®

C. IsrAEL’S CLAIM OF ANTICIPATORY SELF-DEFENSE.

As stated above, the legality of Israel’s actions at the onset
of the 1967 War has been questioned. If Israel did act in self-
defense, its actions were arguably in compliance with interna-
tional law.” There is, however, evidence that is contrary to
Israel’s self-defense claim.” Therefore, an understanding behind
the theory of anticipatory self-defense and an analysis of Israel’s
claim is necessary.

1. The Theory of Anticipatory Self-Defense

Anticipatory self-defense is the use of force to stop an attack
that has not actually commenced but which is reasonably be-
lieved to be imminent.” This doctrine recognizes that no state
can be expected to await an initial attack which may destroy the
state’s capacity to resist the attack.”® In customary international

o Id.

®1d.

© See Halberstam, supra note 3, at 3.

# See Quigley, UN Action Against Iraq, supra note 19, at 204-11.

% David Brown, Use of Force Against Terrorism After September 11th: State Re-
sponsibility, Self-Defense and Other Responses, 11 CArRpozo J. INT’L & Cowmp. L.
1, 37 (2003).

ébld



402 Wisconsin International Law Journal

law, anticipatory self-defense originated through the Caroline
case.”

The Caroline case occurred in 1837 when a British colonial
force in Canada destroyed a private American vessel.”® The
American vessel was being used to deliver personnel and arms to
rebel forces who intended to invade Canada.” Great Britain ex-
plained its actions by claiming that it was acting in self-defense.
According to Daniel Webster, the Secretary of State, a legitimate
claim of self-defense required a showing that the need for self-
defense was instant, overwhelming, leaving no choice of means,
and no moment for deliberation.”” Today, this formula is held as
the standard upon which anticipatory self-defense is based.”

Anticipatory self-defense has five elements. First, an armed
attack must be launched, or be imminent, against a state’s terri-
tory, nationals and/or forces.” Second, an urgent necessity to de-
fend against the attack must exist.” Third, the absence of no
practical alternative to self-defense must exist.”* Fourth, the
scope of self-dense must be limited to those necessary to stop or
prevent the attack.” Fifth, if there is a collective self-defense, the
victim state must request assistance.”

The Charter does not expressly speak to the right of self-
defense. The right of self-defense is inherent; hence it is re-
stricted only by the limitations stated in the Charter.”

Id.
% 1d.
® 1d.
" Id. at 38.
" Id.
”Id.
P Id.
" Id.
B Id.
*Id.

7 Id. The only mention of self-defense in the U.N. Charter is that it be invoked
against an armed attack. Id.
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2. The Theory of Anticipatory Self-Defense
Applied to the War of 1967

As discussed above, there are competing claims regarding
the lawfulness of Israel’s actions at the beginning of the 1967
War. Davis Brown believes that Israel’s actions at the beginning
of the 1967 War exemplified the purest example of anticipatory
self-defense.”” Brown states “although Israel was the first to ac-
tually strike, a number of factors taken together lead to the rea-
sonable conclusion that an armed attack on Israel was
imminent.”” According to Brown, those factors included the
peremptory expulsion of the U.N. peacekeeping force from the
Sinai, the unprecedented massing of Egyptian forces along the
border, the closure of the Straits of Tiran, the inflammatory lan-
guage of the Egyptian president,” and the sudden alliances of
Jordanian and Iraqi forces under Egyptian control.*® In sum,
Brown states that these factors were sufficient to put Israel on
“indefinitely high alert” and at a “significant tactical advantage if
Israel did not strike on its own terms.”™

Professor John Quigley believes that Israel’s behavior was
not in self-defense and was therefore unlawful. Professor
Quigley argues that Article fifty-one of the Charter permits the
use of force in self- defense only “if an armed attack occurs.”
According to Professor Quigley, “most commentators read the
clause in Article fifty-one to permit defensive force only in re-
sponse to an armed attack that has already begun, or at least is so
imminent as to be obvious.* Professor Quigley holds that Egypt
did not initiate an attack, nor were its forces making obvious

®Id. at 39.
®Id.

¥ In 1967 Egyptian president, Gamel Abdul Nasser, stated that “our basic objective
will be the destruction of Israel. The Arab people want to fight. The mining of
Sharm El Sheikh is a confrontation with Israel. Adopting this measure obligates
us to be ready to embark on a general war with Israel.” Halberstam, supra note
3, at 4.

8 Brown, supra note 65, at 39.

“1d.

¥ Quigley, UN Action Against Iraq, supra note 19, at 206.
¥ Id.
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preparations for an imminent attack when Israel opened hostili-
ties against it.®

Professor Quigley cites a number of Israeli officials who con-
tradicted Israel’s Prime Minister Levi Eshkol’s claim that Israel
acted in self defense.*® For example, the Israeli Chief of Staff,
General Itzhak Rabin, stated that he did not believe that Egyp-
tian President Gamel Abdul Nasser wanted war.*” General Ra-
bin felt that the two divisions that Nasser sent into Sinai on May
14th would not have been enough to unleash an offensive against
Israel.® General Rabin claimed that both Egypt and Israel knew
that was the case.” Another member of Israel general staff, Gen-
eral Matitiahu Peled, stated the General Staff never told the gov-
ernment that the Egyptian military threat represented any
danger to Israel or that Israel was unable to crush Nasser’s
army.”

Menachem Begin, a former Israeli Prime Minister and a
member of the cabinet which voted to attack Egypt, said that “in
June 1967, we again had a choice. The Egyptian Army concentra-
tions in the Sinai approaches do not prove that Nasser was really
about to attack us. We must be honest with ourselves. We de-
cided to attack him.””! Begin stated that Israel attacked Egypt for
the purpose to “take the initiative and attack the enemy, drive
him back, and thus assure the security of Israel and the future of
the nation.””

Professor Quigley continues his analysis of Israel’s claim on
anticipatory self-defense by addressing and dismissing what he
considers to be Israel’s justifications for starting the war in 1967.
According to Quigley, Israel relied upon four Egyptian actions to
claim self-defense: Egypt’s President Nassar’s verbal threats
about Israel,” the partial closure of the Straits of Tiran to Israeli-

5 1d.
86 Id
87 Id
88 Id
89 Id
90 Id
' Id. at 207.
92 Id

* See supra note 80.
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flag vessels; the movement of Egyptian troops up to the Israeli-
Egyptian border; and, Egypt’s request that the U.N. withdraw
peacekeeping forces stationed on the Egyptian side of the Egyp-
tian-Israeli border.”

Quigley argues that Israel’s rationale for anticipatory self-
defense is unreasonable and can be easily dismissed as unsub-
stantiated excuses. According to Quigley, President Nasser did
make threatening statements toward Israel, but they were condi-
tioned upon an Israeli invasion of Syria.” Israel’s second com-
plaint regards Egypt’s decision on May 22, 1967 to partially close
the Straits of Tiran to Israeli-flag vessels. Quigley explains that
Egypt’s action was in response to Israel’s threats against Syria
and a presumed Israeli troop build-up facing Syria.”

Third, in response to Israel’s argument that Egypt had
moved troops to the Israel-Egypt 1949 armistice line, Quigley
states that Egypt announced that the troop movements were in-
tended only to deter an Israeli attack on Syria.” Fourth, in re-
sponse to Israel’s claims that Egypt’s May 18th request to the
U.N. to withdraw the U.N. forces from the Egyptian-Israeli bor-
der gave it reason to expect an attack, Quigley argues that the
U.N. troops were moved because of the belief that Israel was
prepared to invade Syria.”® According to Quigley, the U.N. com-
mander reported that Egypt said it was preparing for “action
against Israel, the moment it might carry out any aggressive ac-
tion against any Arab country.”” For Quigley this suggested that
Egypt planned to attack Israel only if Israel invaded Syria.'®

Whether Israel had a legally valid anticipatory self-defense
claim is unclear. Brown and Professor Quigley make arguments
on both sides of the issue which require more in order to be con-
clusive. Nevertheless, the most important factor remains to be

*Id.

S Id. .

* Id.

7 Id. at 208.
% Id.

*Id.

1.
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Israel’s continued defiance of international law through its un-
lawful occupation of Arab Territories. This issue will be dis-
cussed in Section IV of the article.

III. Tue ErrFeEct OF THE UNITED STATES

Commentators have stated that ending Israel’s occupation of
the Arab Territories will lead to future peace and stability in the
Middle East, as well as comport with requirements of interna-
tional law and justice.'” There can be little doubt that the Israeli-
Palestinian conflict is responsible for a great deal of unrest in the
Middle East. So why has the U.N. not taken action to resolve the
threat to the peace? Although there may be other factors at
play, the relationship that Israel has with the United States as its
ally has had a major impact on the U.N.’s inability to properly
address the Israeli-Palestinian conflict.'”

The ability for the United States to have significant influ-
ence on the U.N. derives from its position as a permanent mem-
ber of the Security Council.'” As discussed above, since 1967,
the United States has vetoed over forty attempts by the Security
Council to address the Israeli-Palestinian conflict."* Professor
Quigley provides a detailed explanation of a 1993 agreement be-
tween Israel and Palestine that was spoiled by the United
States.'”

In 1993, [Israel and Palestine] reached an agreement under
which the Palestine Liberation Organization (PLO) set up
an agency to administer certain portions of the Gaza Strip
and the West Bank of the Jordan River. . .. Under the 1993
agreement, the parties would agree within five years on a
final settlement between them. In 1967, the Security

"' Falk & Weston, supra note 41, at 131.
12 See Davidsson, supra note 5, at 556-57.
"% Quigley, UN Security Council, supra note 16, at 162.

'™ Davidsson, supra note 5, at 557. As Davidsson notes, “even modest attempts to
reduce the level of violence in the area, such as through an international monitor-
ing mechanism, have been vetoed by the United States.” Id.

'% See Quigley, UN Security Council, supra note 16, at 161.



Vol. 22, No. 2 Double Standard at the U.N.? 407

Council had . . . called on Israel to withdraw from the Pal-
estinian territory it occupied. The 1993 Israel-PLO agree-
ment referred to that resolution as a basis for the
anticipated negotiations.

The United States and Soviet Union assumed the role of
overseers of the negotiation process that began in 1991, but
the United States soon became, effectively, the only over-
seer. One of the stipulations made by the United States in
this role was that the U.N. Security Council should have no
involvement as the parties worked through the process. . . .
When Israel confiscated land and built new housing for its
settlers in Palestinian territory, the international commu-
nity . . . viewed this activity as a threat to the negotiation
process. The issue of the Israeli settlers in Palestinian terri-
tory was one of the most difficult matters remaining to be
negotiated, and by adding new settlers, Israel both exacer-
bated the problem and gave notice that it intended a solu-
tion to that problem in a manner that was not likely to be
acceptable to the Palestinian side.

Most states viewed the matter as sufficiently serious to re-
quire Security Council action in order to pressure Israel to
stop housing construction. Alone among the major pow-
ers, the United States took the view, . . . that the Security
Council should take no action. Draft resolutions criticizing
Israel enjoyed overwhelming support in the Council, but
the United States defeated one after another by exercising
its right of veto, explaining that it objected not to the sub-
stance of the draft resolutions but to the idea that the Se-
curity Council should become involved while the bilateral
negotiation process was proceeding.

Other Council members viewed stopping Israel’s housing
construction as critical to preserving the legal position of
the two parties, and thus to ensuring that an eventual ac-
commodation would accord with internationally recog-
nized standards. The United Kingdom told the Security
Council that Israel should ‘refrain from taking actions
which seek to change the status quo on this most sensitive
of all issues before the conclusion of the final-status negoti-
ations.’ . . . Thirteen Council members voted in favor of the
draft resolution, but the United States vetoed it. The
United States delegate explained the veto by saying that
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the United Nations was not the ‘proper forum’ for discus-
sion, and that ‘the parties themselves are those that should
deal with these very, very important issues.” . . .

The result of the vetoes was that Israel was able to continue un-
lawful conduct that significantly reduced the possibility that the
Palestinian-Israeli conflict would ever be solved on just and last-
ing terms.'®

While the United States strongly advocated against forcing
Israel into compliance with international law, the United States,
to the contrary, advocated strongly for punishing Iraq for its in-
vasion of Kuwait in 1991."7 The United States position was that
Israel should be asked to withdraw only in the context of an
overall Middle East peace settlement.'” The United States ex-
plained its pro-linkage position on the grounds that achievement
of an overall settlement would be the only way to guarantee
long-term peace in the Middle East."” In contrast, when the ar-
gument was made in 1990 that long- term peace could be assured
only by resolving outstanding differences between Kuwait and
Iraq, the United States insisted that Iraqi withdrawal was the
only issue.'”

In fact, the Security Council stood by and permitted the
United States to make the world community’s policy on Iraq dur-
ing the 1990’s."" The Security Council’s inaction lends support to
the self-perception of the United States as superior to the U.N.
and international law.

Davidsson offers an example by Noam Chomsky of how the
United States overly asserts the primacy of its national self-inter-
est over global collective security.'”? Davidsson pens:

According to Chomsky the United States’ position was
forthrightly articulated by Secretary of State Madeleine
Albright, then U.N. Ambassador, when she informed the

" Id. at 161-63.
"' Id. at 163.
"% Quigley, UN Action Against Iraq, supra note 19, at 223.
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Quigley, UN Security Council, supra note 16, at 156.

"2 Davidsson, supra note 5, at 563.
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Security Council during an earlier U.S. confrontation with
Iraq that the U.S. will act ‘multilaterally when we can and
unilaterally as we must,” because ‘we recognize this area as
vital to U.S. national interests’ and therefore accept no ex-
ternal constraints. Albright reiterated that stand when
U.N. Secretary-General Kofi Annan undertook his Febru-
ary 1998 diplomatic mission to Iraq: ‘We wish him well,’
she stated, ‘and when he comes back we will see what he
has brought and how it fits with our national interest,’
which will determine how we respond. When Annan an-
nounced that an agreement had been reached, Albright re-
peated the doctrine: ‘It is possible that he will come with
something we don’t like, in which case we will pursue our
national interest.’'”®

The approach taken by the United States and the Security
Council renders useless the mechanisms that are established by
the Charter to deal with matters of international peace. If we
ignore violations about the fundamental principles in the Charter
regarding fairness and equality and simply focus on the power
granted by the Charter, we find that this power is not granted to
just one country, but to the entire Security Council."* The Secur-
ity Council and the United States need to remember that power
should be shared and used for the improvement of the interna-
tional world, not to fit the national interest of one country.

IV. IrRAQ AND ISRAEL SHOULD BE TREATED SIMILARLY
FOR THE VIOLATIONS THEY BorH COMMITTED

As discussed above, the preamble of the Charter entitles
U.N. members to be treated equally."> Regardless of whether
Israel acted lawfully in its occupation of Arab Territories during
the 1967 War, it is clear that Israel’s continued occupation is un-
lawful. When Iraq unlawfully occupied Kuwait, it was hit with
economic and military sanctions. If Israel refuses to act in accor-
dance with international law, it should be treated with the same
force as Iraq was treated, for purposes of fairness. Moreover,

5 Id. at 563-54.
114

Quigley, UN Security Council, supra note 16, at 156.

' Davidsson, supra note 5, at 544.
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requiring that Israel end its unlawful occupation of Arab Territo-
ries will arguably decrease the tension in the Israeli-Palestinian
conflict significantly. Unless the U.N. acts, Israel will continue to
be in violation of Resolution 242 and the Geneva Convention.

A. ReresorutionN 242

There has been a great deal of debate over what Resolution
242 requires of Israel. Resolution 242 calls for Israel’s with-
drawal of the territories it captured in 1967."¢ The dispute is over
exactly when Resolution 242 requires Israel to depart the territo-
ries it is occupying."” Specifically, commentators believe the Se-
curity Council left it unclear whether Israel was obliged to
withdraw only after settlement with its neighbors or whether
it was required to withdraw independently of such a settle-
ment.'®

Proponents of the former view'"” see Resolution 242 as a rec-
ognition of Israel’s right to remain in the territories it occupied
during the 1967 War until the Arab states terminate all claims or
states belligerency with Israel, respect and acknowledge Israel’s
sovereignty, and its right to live in peace within secure and recog-
nized boundaries free from threats or acts of force.” The rea-
sonableness of this interpretation must be questioned, however.
It is doubtful whether any country would ever have the luxury of
freedom from threats or acts of force. In the post 9/11 era, not

119

" Halberstam, supra note 3, at 9-10.
" Resolution 242 provides:

That the fulfillment of Charter principles requires the establishment of a
just and lasting peace in the Middle East which should include the applica-
tion of both the following principles:
(i) Withdrawal of Israel armed forces from territories occupied in the
recent conflict;
(i) Termination of all claims or states of belligerency and respect for
and acknowledgment of the sovereignty, territorial integrity and politi-
cal independence of every State in the area and their right to live in
peace within secure and recognized boundaries free from threats or
acts of force.
Id. at 9.
" Quigley, UN Action Against Iraq, supra note 19, at 218,
' The former view is that Isracl would be obligated tro withdraw only after settle-
ment with all of its neighbors.

' Halberstam, supra note 3, at 10.
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even the United States has this luxury. Moreover, commentators
see Resolution 242 as a call from the Security Council for an
overall peace settlement between Israel and its Arab neigh-
bors."”! Certainly, peace could not be expected without Israel
first ending its occupation of the Arab Territories.'”

Proponents of the latter view hold that the Security Council
viewed Israel’s obligation to withdraw independently of other
outstanding issues in the region.”” In fact, Professor Quigley
writes that the U.N. General Assembly has repeatedly and
clearly called for an unconditional Israeli withdrawal."”* For ex-
ample, a 1983 General Assembly resolution stated “that the ac-
quisition of territory by force is inadmissible under the Charter
of the United Nations,” and that “Israel must withdraw uncondi-
tionally from all the Palestinian and other Arab territories occu-
pied by Israel since 1967, including Jerusalem.”'®

In further support of his position, Professor Quigley cites a
number of U.N. resolutions that condemned Israel’s activity, in-
cluding its annexation of East Jerusalem'® and the Golan
Heights,'” as well as the designation of Jerusalem as Israel’s capi-
tal city.”® Professor Quigley also notes a U.N General Assembly
resolution'” regarding Israel’s occupation, which called for an
end to economic and military aid to Israel as perhaps the sternest
example of the U.N.’s position.”® The question must then be
asked, “Why is Israel still permitted to continue its occupation of
Arab Territories?” This difficult question is explained best by
the affect and domination of the United States in the U.N.
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B. THE GENEVA CONVENTION AND THE LAws OF WAR

Israel’s continued violations of both the Geneva Convention
and the laws of war provide the U.N. with another justification
for some sort of meaningful action against Israel. As the occupy-
ing power of the Arab Territories, Israel is legally bound to ad-
here to both the Geneva Convention and the 1907 Hague
Convention Respecting the Laws and Customs of War on Land
(“Hague Regulations”)."!

Under the laws of war, as expressed in the Hague Regula-
tions and the Geneva Convention, there are four legal principles
customarily held to govern belligerent occupation.”** First, the
occupier exercises de facto, not de jure authority over the terri-
tory.”” Second the occupier does have the power to take mea-
sures to maintain security; however, it must act in a manner that
proportionately weighs its military objectives and requirements
with the needs of the local peoples.”* Third, the occupation of
the territory is temporary and whatever rights exercised by the
occupier in relation to the territory during this period are ephem-
eral."” Therefore, the occupier must preserve and respect existing
laws and administration.”® Fourth, the occupier must not exercise
its rights to further its own needs or interests or those of its own
peoples.”’

The Hague Regulations have been interpreted as placing an
obligation on the occupying force to sustain the pre-occupation
character of all facets of civilian life, respecting the dignity and
well-being of the occupied people as much as possible.”* Israel
has abundantly failed to comply with this interpretation and has,
furthermore, failed to uphold international human rights of
Palestinians. Documented violations include the settlement of
more than 90,000 of Israel’s Jewish citizens in the West Bank and

it Cavanaugh, supra note 45, at 943—-44.
" Id. at 944.

5 1d.

B Id.

5 1d.

B0 Id.

137 ]d

8 Falk & Weston, supra note 41, at 142.
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Gaza; the refusal to repatriate thousands of Palestinians dis-
placed during the 1967 War; the summary deportation of Pales-
tinians; systematic arbitrary arrests; detentions and the denial of
procedural rights with respect to security violations; the imposi-
tion of collective punishments, especially in the form of the de-
struction of family residences; and the mistreatment of
detainees."

Israel denies that its activities are governed under the Hague
Regulations.'"* Instead, Israel has adopted the theory called the
“missing revisioner.” Under this theory, Israel claims that the
Hague Regulations presuppose the displacement of a “legitimate
sovereign.” In order to be a legitimate sovereign, lawful
control of a contested territory would have to revert to this party
upon termination of the hostilities.'* Israel argues that neither
Jordan in the West bank nor Egypt in Gaza were legitimate sov-
ereigns in 1967 because of their acts of alleged unlawful aggres-
sion during Israel’s war for independence in 1948 through 1949.'
Therefore, Israel argues, it is not bound by the rules governing
belligerent occupation, as expressed in the Geneva Conven-
tion." Israel, furthermore contends that its presence in the West
Bank and Gaza Strip is not an “occupation” that displaced a sov-
ereign power, but an “administration” in the absence of a sover-
eign, unaccountable to the Hague Regulations.'®

The missing revisioner theory is considered to be invalid
under international law."*® Not only does this theory require a
method of treaty interpretation unknown to international law, it
is also unsupported by authority or practice.'”” Thus, there can
be little doubt that Israel is governed by the Hague Regulations.
Furthermore, it has violated the Hague Regulations through its

" Id. at 134.

" Id. at 138.

"I Cavanaugh, supra note 45, at 944,

¥ rd.

S Falk & Weston, supra note 41, at 138.
1 Cavanaugh, supra note 45, at 945.

' Falk & Weston, supra note 41, at 138.
“ Id. at 140.

Y Id.
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harsh treatment of Palestinians, by establishing its own settle-
ments and by the excessive length of its occupation.'*

C. ToaHE DOUBLE STANDARD

When Iraq invaded Kuwait, the Security Council immedi-
ately made a finding of aggression and called on the parties to
negotiate their differences. Alternatively, when Israel attacked
its Arab neighbors, the Security Council made no such finding of
aggression and waited five months to call on the parties to nego-
tiate their differences.”” The Security Council has demanded
that Israel withdraw, but it has not yet moved to economic or
military sanctions to ensure Israeli compliance with this de-
mand.”™ What is more, the Security Council’s inaction relating to
the Israeli occupations has given Israel time to establish itself in
the occupied Territories in a way that has made it increasingly
difficult for the Security Council to secure an Israeli withdrawal.

The Security Council remains obligated to meaningfully ad-
dress the Israeli-Palestinian conflict. First, the U.N. can initiate
action under Article 39, which will bring economic sanctions, and
then, if necessary, to military sanctions under Article 42."*' Inter-
national pressure is essential to secure an end to Israel’s occupa-
tion.” This point is obvious considering Israel’s lack of attention
to Resolution 242 and an unlawful occupation that has persisted
for thirty-seven years. Israel’s size and dependence on foreign
commerce and foreign markets makes it an ideal target for eco-
nomic sanctions.'”® Therefore, the likelihood of a need to move
to Article 42 military sanctions is remote."*

CONCLUSION

There is a double standard at the U.N. This conclusion is
exemplified in the starkly different methods the U.N. has insti-
tuted to address Iraq’s invasion of Kuwait and Israel’s invasion of

S Id. at 144.

" Quigley, UN Action Against Iraq, supra note 19, at 221.
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Arab Territories. Both Israel and Iraq made legal arguments to
justify their military actions in 1967 and 1990, respectively. These
justifications are not in accordance with international law.

The role of the United States in the two situations is the key.
As an ally to the United States, Israel has been permitted to re-
main in violation of international law. Iraq, on the under hand,
was swiftly punished for its actions. Given the action taken
against Iraq, there is no reason for the U.N not to meaningfully
address the Israeli-Palestinian conflict. This conflict is the source
of a great deal of unrest in the Middle East. If the U.N. is to
maintain credibility as a body committed to international peace,
it must not permit one country to make the rules for the world.
Instead, it needs to address similar situations consistently. The
U.N. must meaningfully address Israel’s continuing and unlawful
occupation.






