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INTRODUCTION 

From specifications on the curvature of cucumbers and bananas,1 
to more than two thousand official guidances on wine,2 food and wine 
regulations across Europe have long attracted the ire and mockery of 
Eurosceptics. But how many of these regulations actually caused 
producers to meaningfully adjust behaviors—and how many simply 
shifted costs to consumers to avoid penalty? This Comment will address 
food regulations in Europe and consider the ways in which such 
regulations hamper innovation and progress. It will seek to answer how 
regulations might spur or hinder innovation and lead producers toward 
making certain types of products, and will argue in favor of producer 
ability to innovate freely in response to customer demand. 

Since the inception of its predecessor, the European Coal and Steel 
Community, the European Union (EU) has become increasingly 
integrated.3 For a project that began with the goal of avoiding another 
devastating land war,4 the EU and its myriad of institutions including the 
Court of Justice of the EU, the European Council, the European 
Commission, and the European Parliament now impact millions of 
households within and outside of its borders. From its unified currency, to 
the freedom of European citizens to travel freely between twenty-seven 
member states (plus several others), these institutions can carry a large 
impact on the citizenry.5 Europe’s single market—and the regulations that 
go alongside it—has played a significant role in changing consumer and 
producer behavior.6 Still, while goals of improving public health posit 
admirable goals, unintended consequences7 of strict regulatory 
environments must not be overlooked. That regulations change producer 
behaviors is no new idea; indeed, regulators themselves have openly hoped 

 

 1 Stephen Castle, EU Relents and Lets a Banana Be a Banana, N.Y. TIMES (Nov. 12, 2008), 
https://www.nytimes.com/2008/11/12/world/europe/12iht-food.4.17771299.html 
[https://perma.cc/UU43-XUFC]. 

 2 Giulia Meloni & Johan Swinnen, The Political Economy of European Wine Regulations, 8 J. WINE 
ECON. 244, 245 (2013). 

 3 ROBERT SCHUTZE, AN INTRODUCTION TO EUROPEAN LAW 1 (CAMBRIDGE UNIV. PRESS, 2D ED. 
2015). 

 4 Franz C. Mayer & Simon P. Thies, European Union, Historical Evolution, in MAX PLANCK 
ENCYCLOPEDIA OF INTERNATIONAL LAW, para. 1 (Oxford Pub. Int’l Law, 2019). 

 5 Id. paras. 12–13. 
 6 See SCHUTZE, supra note 3, at 5. 
 7 See generally Samuel R. Wiseman, Liberty of Palate, 65 ME. L. REV. 737 (2013) (discussing the 

potentiality of a right to be free of mandates to consume any particular type of food). 
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for such results.8 Agriculture, including food grown for human 
consumption, is regulated by a Common Agriculture Policy, though states 
can and do impose more strict regulations.9 

While well-intentioned, food and wine regulatory policies have 
led to significant unintended consequences across the European continent 
and the world. For example, the EU’s Common Fisheries Policy, meant to 
protect against overfishing, has resulted in fishermen dumping billions of 
dead fish into the ocean, despite attempts at reforming the policy.10 Wine 
production worldwide has been significantly influenced and at times even 
driven by the regulatory states in respective countries.11 Among many 
other rules on production, France did not allow irrigation of vineyards until 
2007, while United States and Chile imposed no such regulations.12 
Markets grown in each sector have responded accordingly, as New World 
producers “armed with more flexibility in their regulatory environments”13 
have begun to dominate the global wine market. 

This Comment will explore the interesting and, at times, 
unexpected impacts of regulatory environments. In Part I, this Comment 
will examine the history of European law and explain how its 
transformation has led to today’s regulatory state. It will also introduce the 
Farm to Fork strategy, a recent sweeping European proposal. Part II will 
discuss numerous unintended consequences of such regulations, including 
price increases, producer nudging, and changes to accessibility in the 
context of the Farm to Fork strategy. Finally, Part III will argue for the 
freedom of producers to innovate and respond to customer demand. 

 
 
 
 

 

 8 Kathryn Bowen, The Poultry Products Inspection Act and California’s Foie Gras Ban: An 
Analysis of the Canards Decision and Its Implications for California’s Animal Agriculture 
Industry, 104 CAL. L. REV. 1009, 1014 (2016). 

 9 Consolidated Version of the Treaty on the Functioning of the European Union art. 38, June 7, 
2016, 2016 O.J. (C 202) 1 [hereinafter TFEU]. 

 10 Rod Minchin, Fish being dumped at sea despite EU rules, ECOLOGIST (Sept. 2, 2019), 
https://theecologist.org/2019/sep/02/fish-being-dumped-sea-despite-eu-rules 
[https://perma.cc/5P8S-RM4M]. 

 11 Kevin J. Fandl, Regulatory Policy and Innovation in the Wine Industry: A Comparative Analysis 
of Old and New World Wine Regulations, 34 AM. UNIV. INT’L L. REV. 279, 350 (2018). 

 12 Id. at 344–45. 
 13 Id. at 284. 
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I.  BACKGROUND: THE FRAMEWORK OF REGULATIONS   

EU law has expanded in scope and breadth in unimaginable ways 
from its early days into the law existing today. First, this part will explore 
the history of European institutions and the ways in which they have 
evolved through decades of treaties and expansion. Next, it will discuss 
the current standing treaties and the platform they set for new proposals. 
Finally, it will introduce a recent EU proposal—the Farm to Fork program. 

A. HISTORY AND TRANSFORMATION OF EUROPEAN INSTITUTIONS 

The EU’s predecessor began as an innovative idea born of 
desperation.14 Off the backs of yet another devastating world war, French 
Foreign Minister Robert Schuman’s now-infamous 1950 Schuman 
Declaration sought to protect Europeans with a cunningly simple premise: 
hand over power of French and German coal and steel resources to a third-
party, supranational entity, and make another war impossible.15 With the 
ingredients for weapons of war safely out of reach, the continent could 
continue its relative peace into the future, if a bit more at ease. In 1952 the 
European Coal and Steel Community (ECSC) was born, and shortly after 
the ink dried plans for greater integration arose.16 Jean Monnet, the head 
of the French General Planning Commission, proposed the establishment 
of a single European army, organized under a political union.17 Although 
the earliest attempt to create a European army failed,18 the idea perennially 
returns, showing a continual desire—at least by some—to continue the 
extent and depth of European integration.19 

The years following the ECSC’s creation were characterized by a 
flurry of proposals, negotiations, and ultimately treaties in favor of 
different forms of European integration, all leading toward the creation of 
a single European market.20 The 1957 signing of the Rome Treaties 
established the European Economic Community and the European Atonic 

 

 14 See Mayer & Thies, supra note 4. 
 15 Id. para. 2. 
 16 Id. 
 17 Id. 
 18 Id. 
 19 Azeem Ibrahim, Europe Is Ready for Its Own Army, FOREIGN POL’Y (Sept. 5, 2019), 

https://foreignpolicy.com/2019/09/05/europe-is-ready-for-its-own-army/ [https://perma.cc/W7PJ-
3A38]. 

 20 Mayer & Thies, supra note 4, para. 2. 



LISOWSKI_FINAL.DOCX (DO NOT DELETE) 1/5/22  2:37 PM 

Vol. 39, No. 1 International Food Regulations 209 

Energy Community.21 These dual European Communities remained the 
basis of the European integration until the early 1980s, when member state 
participation finally went beyond mere voluntary association and 
transformed into a relationship with legally binding effects.22 The Single 
European Act (SEA), which was adopted in 1986 and entered into force in 
1987, was a critical revision to the project’s structure.23 The SEA 
crystalized a crucial goal for European integration: the completion of a 
barrier-free internal market by 1992.24 With the SEA in place, a series of 
economic changes transformed the European landscape.25 The Act’s 
deregulation and harmonization platforms ushered in legal changes across 
all of its member states.26 States began pursuing positive and negative 
integration in earnest during this era. First, member states pursued 
negative integration by identifying and eliminating barriers to trade.27 
Next, states implemented positive integration by taking proactive 
measures to harmonize diverse national laws.28 Positive and negative 
integration measures continue to this day and provide the basis of the 
single internal market.29 

While European states were incredibly active in implementing 
integrating measures during this era, the European project itself was still 
organized under the dual European Communities, a structure which was 
no longer sufficient for its lofty goals.30 Following calls for a closer 
monetary and economic union, member states finally agreed to move 
beyond their predecessors and create a true political union.31 In 1992, 
heads of state and government signed the Treaty of Maastricht, 
establishing the European Union.32 The EU was reorganized as a three-
pillar structure, with the Communities collapsed into the first pillar.33 New 

 

 21 Id. 
 22 Id. paras. 6–7. 
 23 Id. para. 8. 
 24 Id. 
 25 Id. para. 9. 
 26 Id. 
 27 SCHUTZE, supra note 3, at 219. 
 28 Id. 
 29 Id. at 222. 
 30 Id. at 3. 
 31 Id. 
 32 Id. at 2. 
 33 The three pillars consisted of the European Communities, Common Foreign and Security Policy, 

and Cooperation and Justice and Home Affairs. Id. at 1–2. 
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competencies were added to its purview, including foreign security policy, 
and justice and home affairs.34 

The Treaty of Maastricht had one particularly crucial and relevant 
development: the principle of subsidiarity became formalized as a 
constitutional principle.35 Subsidiarity is the notion that a central authority 
performs only the tasks which cannot be produced at a more local level.36 
In the context of the EU, the principle means that the Union acts “only if 
and in so far as the objectives of the proposed action cannot be sufficiently 
achieved by the Member States.”37 Thus, in areas outside of the Union’s 
exclusive competencies, member states retain—or ought to retain—
oversight.38 

Although the SEA and the Maastricht Treaty ushered in greater 
economic integration between member states, a completely barrier-free 
internal market had not yet been achieved.39 Indeed, during the Maastricht 
negotiations, members agreed to table certain issues, such as further 
harmonization steps, to future negotiations.40 Those reforms took place 
first at the Treaty of Amsterdam, signed in 1997, and later at 2001’s Treaty 
of Nice.41 This era of dissatisfaction and endless negotiations culminated 
in the 2005 failure of the Constitutional Treaty.42 This “European 
Constitution” would have created a single document to replace the existing 
law.43 After a “phase of reflection,” integrators went back to the drawing 
board and created a new treaty which contained most of the rejected 
Constitution’s substantive provisions, without any references to a 
constitution, flag, or anthem.44 The Lisbon Treaty came into force in 2009, 
and with it the three-pillar system was collapsed into the single Union we 
know today.45 With the Lisbon Treaty, the EU’s twin governing treaties 
came into force.46 Previously one single document, the treaties were split 

 

 34 Id. 
 35 Mayer & Thies, supra note 4, para. 14. 
 36 SCHUTZE, supra note 3, at 47. 
 37 Consolidated Version of the Treaty on European Union art. 5(3), Oct. 26, 2012, 2012 O.J. (C 326) 

13 [hereinafter TEU]. 
 38 Mayer & Thies, supra note 4, para. 33. 
 39 Id. paras. 8–10, 16. 
 40 Id. para. 15. 
 41 Id. paras. 17–18. 
 42 Id. para. 22. 
 43 Id. para. 21. 
 44 Id. paras. 22, 25. 
 45 Id. paras. 23–25. 
 46 Id. 
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into two governing bodies of law: the Treaty on the Functioning of the 
European Union (TFEU) and the Treaty on European Union (TEU).47 
While the TEU contains general principles and provisions about the 
Union, the TFEU provides greater detail in its text.48 These twin treaties 
will be discussed in further detail in Part I.B. 

Today, the European legal order features both direct effect and 
direct applicability of its laws.49 The doctrine of direct effect means that 
individual rights and obligations directly rise from EU law, independent 
of member states’ legislation.50 Direct applicability, on the other hand, 
refers to whether EU law automatically becomes part of an individual 
member state’s laws without any further lawmaking at the national level.51 
As with the EU’s institutions themselves, this legal order did not occur 
overnight, nor was it present at the founding of the ECSC.52 The 
groundbreaking Van Gend en Loos case confirmed the independent 
European legal order, wherein EU agreements create mutual obligations 
enforceable upon private individuals.53 Under Van Gend’s precedence, to 
have direct effect, a European provision must satisfy three strict criteria: 
(1) the provision must be clear; (2) it must be unconditional; and (3) it 
must be absolute, without any reservations.54 However, the court has long 
grappled with these boundaries, and much like the rest of the path of 
European integration, early limits on the EU’s power have long since 
expanded.55 The court has significantly widened the concept of direct 
effect. In Defrenne, the court confirmed that private—as well as public—
actions are covered by EU law.56 There, the court held that a private 
employer could not discriminate in pay rates between men and women.57 
Today, even unwritten and vague general principles of EU law can have 
direct effect, showing that Van Gend’s strict tests have long since been 

 

 47 Id. 
 48 SCHUTZE, supra note 3, at 41. 
 49 Id. at 120. 
 50 Id. 
 51 Id. 
 52 Id. 
 53 Case 26/62, Van Gend en Loos v. Neth. Inland Revenue Admin., 1963 E.C.R. 1; see also SCHUTZE, 

supra note 3, at 120. 
 54 SCHUTZE, supra note 3, at 120. 
 55 Id. 
 56 Case 43/75, Defrenne v. Sabena, 1976 E.C.R. 455, 476; see also SCHUTZE, supra note 3, at 123. 
 57 Defrenne, 1976 E.C.R at 476. 
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washed away for more expansive views of legal power.58 Under direct 
effect, the two Treaties act as constitutions binding upon all member 
states.59 

B. CURRENT STATE OF REGULATIONS 

Today, the EU’s twin treaties provide the basis of European law. 
As noted above, the Union has implemented both negative and positive 
integration in creating a single internal market.60 Negative integration is 
achieved by the elimination of all barriers to intra-Union trade and is 
required under the TFEU.61 Positive integration, on the other hand, works 
through the harmonization of national laws, and is governed by 
competences such as Article 114, which gives the EU the power to adopt 
measures which “have as their object the establishment and functioning of 
the internal market.”62 

Article 34 of the TFEU provides the legal basis for the EU’s 
prohibition on quantitative restrictions of imports.63 Quantitative 
restrictions are obstacles to trade which cannot be overcome by the 
payment of money, unlike tariffs.64 However, Article 34 does not just ban 
quantitative restrictions; it also bans any “measures having equivalent 
effect” (MEQRs).65 Here, the EU goes beyond restrictions in name only, 
and places a focus on myriad restrictions which result in the same effect, 
showing the Court’s desire to focus on not just form, but on meaningful 
effect. Directive 70/50 provides a legislative definition of MEQRs, and 
defines two types.66 First, MEQRs are national measures which are not 
equally applicable to domestic and foreign products, and thus hinder 
imports that could otherwise occur.67 Second, MEQRs are measures which 
are equally applicable to domestic and foreign products, but which have a 
restrictive effect on the free movement of goods exceeding effects intrinsic 

 

 58 See Case C-144/04, Mangold v. Helm, 2005 E.C.R. I-10013, ¶¶ 75, 78; see also SCHUTZE, supra 
note 3, at 122. 

 59 SCHUTZE, supra note 3, at 137. 
 60 Id. at 120. 
 61 Id. at 221. 
 62 TFEU art. 114; see also SCHUTZE, supra note 3, at 222. 
 63 SCHUTZE, supra note 3, at 123. 
 64 Id. 
 65 TFEU art. 34. 
 66 SCHUTZE, supra note 3, at 123. 
 67 Id. 
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to trade rules.68 Thus, while national policies that treat foreign and 
domestic goods differently are clearly impermissible, measures which are 
equally applicable to both foreign and domestic goods rise to a different 
level of scrutiny, and many have a restrictive effect “over and above” trade 
rules.69 

A long line of cases examined these questions and considered 
whether certain national policies rise to the level of forbidden MEQRs. 
One notable case established the Dassonville formula, which provides that 
“all trading rules enacted by Member States which are capable of 
hindering, directly or indirectly, actually or potentially, intra-[Union] trade 
are to be considered as measures having an effect equivalent to 
quantitative restrictions.”70 In the Dassonville case, the court considered 
whether Belgian rules which required Scotch whiskey to have a certificate 
of origin label constituted a MEQR.71 In establishing the Dassonville 
formula, the court said that the Belgian national rule was a MEQR, and 
could not stand under Art. 34. The court then expanded upon this rule in 
Cassis de Dijon, which concerned a German marketing rule that set a 
minimum alcohol level of liqueurs at 25 percent.72 The rule effectively 
banned the sale of a French liqueur called Cassis de Dijon in Germany, 
since the liqueur only had 20 percent alcohol.73 In considering whether the 
rule was an unreasonable restriction on intra-Union trade, the court wrote 
that the German rule was impermissible.74 Further, the court implicitly 
overruled any presumption that trade restrictions on equally applicable 
product requirements would only be barred if they had exceptional 
impact.75 

The Sunday Trading cases marked another instance of the court 
interpreting the TFEU broadly.76 There, the Torfaen Borough Council 
accused British retail company B&Q of violating the British Shops Act by 

 

 68 Id. 
 69 Commission Directive 70/50/EEC, 1970 O.J. (L 13) 17, 17 (EC). 
 70 Case 8/74, Procureur du Roi v. Dassonville, 1974 E.C.R. 837, 852; see also SCHUTZE, supra note 

3, at 235. 
 71 Procureur du Roi, 1974 E.C.R. at 839–40. 
 72 Case 120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung für Branntwein, 1979 E.C.R 649, 

660; see also SCHUTZE, supra note 3, at 235. 
 73 Rewe-Zentral AG, 1979 E.C.R. at 651; see also SCHUTZE, supra note 3, at 235. 
 74 Rewe-Zentral AG, 1979 E.C.R. at 665; see also SCHUTZE, supra note 3, at 235. 
 75 SCHUTZE, supra note 3, at 236. 
 76 Id. 
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selling goods on Sundays.77 In response, B&Q claimed the Shops Act was 
an impermissible MEQR, since it reduced the total amount of sales in 
Britain, and some percentage of those sales were of foreign goods, thus 
constituting a restriction on imports. The court held that the Shops Act 
would be a MEQR if the effects of such national rules exceed what is 
necessary to achieve the aim in view.78 Implicitly, the case stood for the 
notion that commercial traders could simply challenge national laws that 
restricted marketing under the Dassonville formula.79 Noting that it had 
perhaps gone too far in its interpretation, the court pulled back on its 
expansive vision in Keck, where it considered the case of a supermarket 
which sold goods at a loss, a form of sales promotion forbidden under 
French law.80 Keck, the supermarket’s manager, argued the French law 
was a MEQR because it restricted intra-Union trade in goods.81 The court 
declined this interpretation.82 While reaffirming the Dassonville formula, 
the court distinguished between product requirements and selling 
arrangements, holding that selling arrangements were only MEQRs if they 
discriminate against the marketing of foreign goods.83 Product 
requirements, however, do not need to be discriminatory to fall within 
Article 34’s oversight.84 Today, the distinction between product 
requirements and selling arrangements signifies a crucial demarcation.85 
Thus, even as the court has struggled to find the exact line on permissible 
and forbidden quantitative restrictions, its consideration of such factors 
shows a continued focus on effect rather than simple form. 

C. RECENT REGULATORY PROPOSALS 

Clearly, the EU’s integration has expanded considerably since the 
days of the Schuman Declaration, and recent activities show the track will 
not shift any time soon. In late 2019, the European Commission launched 
a “European Green Deal” strategy which seeks to make Europe the first 

 

 77 Case 145/88, Torfaen Borough Council v. B&Q, 1989 E.C.R. 3851, 3852; see also SCHUTZE, 
supra note 3, at 236. 

 78 Torfaen Borough Council, 1989 E.C.R. at 3853; see also SCHUTZE, supra note 3, at 237. 
 79 SCHUTZE, supra note 3, at 237. 
 80 See Joined Cases C-267 & C-268/91, Crim. Proc. Against Keck & Mithouard, 1993 E.C.R. I-6099; 

see also SCHUTZE, supra note 3, at 237. 
 81 Keck & Mithouard, 1993 E.C.R. at I-6102; see also SCHUTZE, supra note 3, at 237. 
 82 Keck & Mithouard, 1993 E.C.R. at I-6106; see also SCHUTZE, supra note 3, at 237. 
 83 Keck & Mithouard, 1993 E.C.R. at I-6103; see also SCHUTZE, supra note 3, at 238. 
 84 SCHUTZE, supra note 3, at 238. 
 85 Id. 
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climate-neutral continent.86 Included in the plan is a “Farm to Fork” plan 
which aims to increase access to healthy, affordable, and sustainable food 
while also addressing climate change and improving food systems and 
biodiversity.87 Among the Farm to Fork provisions is a proposal to 
harmonize mandatory front-of-pack nutrition labels by the last quarter of 
2022.88 While the ambitious plan seeks to assist European consumers in 
making healthy choices, its impact on food markets across the continent 
must not be overlooked. European farmers, for example, have already 
warned the Union of the negative consequences such labeling plans would 
have on producers and consumers alike.89 For example, countries could 
end up importing food from outside the Union to obtain better prices, but 
such products would not meet European standards.90 Further, small 
producers in particular would be disproportionately harmed.91 Notably, 
massive companies such as Danone92 and Nestlé have supported 
mandatory uniform nutritional labeling,93 perhaps because such producers 
are more likely to afford such changes compared to local farmers. 

II.  ANALYSIS: HOW UNINTENDED CONSEQUENCES OF EU 
REGULATIONS HARM EUROPEANS 

The EU’s Farm to Fork strategy posits lofty and admirable goals; 
unfortunately, the plan itself would cause more of the problems it would 
seek to fix. The strategy features four pillars: sustainable food production, 
sustainable food processing and distribution, sustainable food 
consumption, and food loss and waste prevention.94 To achieve these 

 

 86 Communication from the Commission to the European Parliament, the European Council, the 
Council, the European Economic and Social Committee, and the Committee of the Regions, The 
European Green Deal, at 2, COM (2019) 640 final (Nov. 12, 2019) [hereinafter The European 
Green Deal]. 

 87 Id. at 11–12. 
 88 Oliver Morrison, What Does the Farm-to-Fork Strategy Mean for the Future of Food in Europe?, 

FOOD NAVIGATOR (May 22, 2020, 9:38 AM), 
https://www.foodnavigator.com/Article/2020/05/22/What-does-the-farm-to-fork-strategy-mean-
for-the-future-of-food-in-Europe# [https://perma.cc/CS82-BSR2]. 

 89 Id. 
 90 Id. 
 91 See id. 
 92 Americans know this company as “Dannon,” which is the name of the U.S. subsidiary of the 

French-owned “Danone.” 
 93 Morrison, supra note 88. 
 94 Farm to Fork Strategy – for a Fair, Healthy and Environmentally-Friendly Food System, EUR. 

COMM’N, https://ec.europa.eu/food/farm2fork_en [https://perma.cc/SF3K-WZ8F]. 
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goals, the strategy sets targets to reach by 2030, including the reduction of 
chemical and hazardous pesticides by 50 percent, the reduction of fertilizer 
use by 20 percent, the reduction of nutrient losses by 50 percent, a quota 
of 25 percent of farmland dedicated to organic farming, and a reduction of 
sales of antimicrobials for farmed animals and in aquaculture by 50 
percent.95 The plan would achieve these goals through a series of both 
regulatory and non-regulatory changes, such as required front-of-pack 
labeling and increased investments in research.96 However, numerous 
proposals featured in the plan would undermine the very goals they seek 
to reach. First, standardized pack labeling for all products would not only 
increase prices, thus worsening consumer access, but would also 
disproportionately impact small producers.97 In turn, European supply 
chains would break down, becoming more dependent upon imports from 
outside of the EU and thus reducing sustainability. If fully implemented, 
the Farm to Fork strategy would result in more expensive products, made 
by fewer suppliers, located further away. This would be a near-opposite 
outcome of the purported goals of the Farm to Fork strategy. This section 
will examine each of these unintended consequences in turn to 
demonstrate that, although laudable, the implementation of the EU’s Farm 
to Fork strategy would hurt the very consumers and producers the project 
seeks to help. 

A. THE FARM TO FORK STRATEGY WOULD INCREASE IMPORTS 
PRODUCED UNDER LOWER STANDARDS, UNDERMINING ITS 

GOALS 

Although the Farm to Fork strategy will impose significant costs 
on producers, the European Commission has sought to market the plan as 
friendly toward farmers across the continent.98 Regulatory and non-
regulatory changes to business models and production requirements will 
“link production methods to premium consumer demand, leading to higher 
returns for farmers and food producers,” according to the Commission.99 
In this manner, the Commission argues that consumer demands will shift 
in response to better access to healthier foods, and the creation of new 

 

 95 EUR. COMM’N, FROM FARM TO FORK: OUR FOOD, OUR HEALTH, OUR PLANET, OUR FUTURE (May 
2020). 

 96 The European Green Deal, supra note 86. 
 97 See Morrison, supra note 88. 
 98 EUR. COMM’N, EU GREEN DEAL: BENEFITS FOR FARMERS (May 2020). 
 99 Id. 
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business opportunities.100 Perhaps most surprisingly, the Commission has 
even claimed that the plan would lower costs to farmers, because of 
advances in innovation and technology enabling higher productivity and 
reduced inputs.101 

However, agricultural lobbying groups have pushed back against 
the plan.102 Citing fears that the plan simply imposes costs on farmers, 
Joachim Rukwied, president of the agricultural group COPA-
COGECA,103 said that the Farm to Fork strategy would result in more 
European food production being outsourced and European agriculture 
holdings being abandoned.104 French farm lobby French Federation of 
Farming Workers’ Unions agreed, writing that “while the environmental 
impact of [Farm to Fork] is uncertain, what is certain is that it will lead to 
an increase in food imports for Europeans.”105 These groups have lobbied 
heavily against many provisions of the plan. 

Anxiety over the plan is centered around a few issues. First, 
organic farming produces on average 16 percent lower yields than 
traditional farming.106 Without price increases to the final goods, farmers 
would face revenue shortfalls compared to current land use.107 Next, the 
plan’s short timeframe would place significant pressure on farmers to act 
quickly, since the entire strategy aims to achieve its goal by 2030.108 
Working in tandem, these pressures raise concerns that many farmers 
could go out of business without additional funding to help deal with the 
cost of regulatory compliance.109 Noting that “the costs of adhering to 
safety restrictions are already several times higher than in third110 
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countries,” a spokesman for the Czech Republic’s Agricultural 
Association asserted that the plan would exacerbate the problem.111 

Although lobbyist assertions should be taken with a grain of salt, 
they are not alone in their analysis. Academics have also raised concerns 
over the potential for the strategy to “accelerate the disappearance” of 
small-scale farmers, further concentrating farms because of the increased 
costs of compliance.112 Further, the farm lobby heads hit on an important 
point; if more European farmers are driven out of business because of the 
high costs of compliance, the EU would become more dependent on 
imports.113 These imports, of course, would come from countries with 
lower regulatory standards.114 As a result, the European food supply would 
travel from further away, thereby increasing demand for food produced at 
lower standards.115 As Tim Cullinan, president of the Irish Farmers’ 
Association, aptly said, “the EU wants ever-increasing standards imposed 
on European farmers, but will do trade deals to import food from other 
countries which have much lower standards and do not meet EU rules.”116 
Therein lies the paradox of the Farm to Fork strategy: while laudable, 
many of its goals are likely to exacerbate the very problems they seek to 
fix. These unintended consequences should be carefully considered before 
such policies are implemented.  

B. THE FARM TO FORK STRATEGY WOULD DISPROPORTIONATELY 
IMPACT SMALL PRODUCERS WHILE EXACERBATING EXISTING 

ISSUES 

Although Farm to Fork mandates would impose new requirements 
on all producers, negative impacts would disproportionately harm small, 
family-owned businesses.117 Thin margins in the agricultural industry 
underlie many of the concerns farming associations have raised in reaction 
to the Farm to Fork strategy. The COVID-19 pandemic only heightened 
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such concerns.118 Lockdown measures such as border closures resulted in 
worker shortages, significantly disrupted agricultural supply chains, and 
substantial income losses for farmers.119 In the context of mandatory front-
of-package nutritional labeling,120 one clear trend shows just how 
disproportionate the potential impact would be. While smaller producers 
have expressed serious concern over the burden new mandates would 
impose,121 multinational conglomerates such as Nestlé and Danone have 
embraced the proposals, calling for the Commission to enforce 
standardized labeling Union-wide.122 Such clear disparities in producer 
responses demonstrate how certain sectors will be able to respond to the 
mandates, while others could be left behind. 

Big producers are much less likely to have issues with 
implementing uniform front-of-pack labeling. This is evidenced in their 
public support for the mandatory adoption of such labels across the EU.123 
Simply put, massive producers such as Nestlé and Danone can afford 
cross-product package mandates. Danone, the French dairy producer, has 
already begun using Nutri-Score124 labels on certain products.125 Now, 
with a leg up over producers who have not yet made such adjustments, the 
company is calling for the EU to make the labels mandatory.126 Nestlé, 
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for Health and Food Safety, Eur. Comm’n (Apr. 27, 2020) (on file with author). 

 124 Nutri-Score is a nutritional label which converts nutrition information into a simple color-coded 
score of A through E, moving from green to red. The goal of the label is to help consumers easily 
evaluate the nutritional value of food products. World Health Org., Int’l Agency for Rsch. on 
Cancer, The Nutri-Score: A Science-Based Front-of-Pack Nutrition Label, at 1, IARC Evidence 
Summary Brief No. 2 (Sept. 2021), https://www.iarc.who.int/wp-
content/uploads/2021/09/IARC_Evidence_Summary_Brief_2.pdf [https://perma.cc/HA5S-
234D]. 
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too, began implementing Nutri-Score labeling in the first half of 2020.127 
Although the food giants publicly claim their support is based upon likely 
health benefits for consumers,128 the potential for market growth for such 
companies must not be overlooked. Nestlé is one of the biggest companies 
in the world, netting well over $12 billion in profits last year.129 Paris-
based Danone earned over $2 billion in profits last year.130 Clearly, such 
companies can afford to implement standardized labeling across their 
products. Even if they had not already begun such implementation, their 
profit margins would make such a project easier. 

If the Farm to Fork strategy is truly meant to empower small 
farmers, requirements such as front-of-pack labeling are not likely to help. 
Small producers do not have the flexibility of multinational 
conglomerates. In fact, small farms have long faced a crisis of their own.131 
Between 2003 and 2013, more than a quarter of all EU farms 
disappeared.132 At the same time, the average area per agricultural holding 
increased by 38 percent.133 This demonstrates that the industry is 
shifting—fewer farms are taking over larger areas of land.134 From 2007 
to 2013 alone, the number of farms decreased by 22 percent, while the 
average farm size increased by approximately one-third.135 While this 
trend is clear, the majority of farms in Europe are still small: more than 
two-thirds of European farms have less than five hectares of land.136 More 
than half of these farms have a standard output of fewer than €333 per 
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https://time.com/5736789/small-american-farmers-debt-crisis-extinction/ 
[https://perma.cc/2NMC-FYT4] (detailing the disappearance of small farms in the U.S.). 
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month, before costs.137 In 2015, the average return on assets of a European 
farm was only 1.3 percent.138 Twelve member states reported a negative 
return on assets, with the lowest value in Finland, at 5.3 percent.139 Results 
also vary widely by the type of farming, with farms specializing in 
horticulture seeing the highest return, at 9.4 percent, and mixed farms 
producing both livestock and crops losing money on average.140 Such 
razor-thin margins do not bode well for the implementation of costly 
labeling mandates without increases to prices paid by consumers. Further 
compounding producers’ attempts to maintain their profit margins, 
organic farming is up to 40 percent less productive than conventional 
farming.141 

One study demonstrated the impacts that the need for more 
farming land would have on the environment. As a result of lower crop 
and livestock yields, the study concluded that if England were to transition 
from conventional to only organic farming, farms would produce 20–70 
percent more greenhouse gases because of the need for additional land use 
and production.142 Further, the increased domestic imports required to 
cover food demand would also increase greenhouse gas emissions.143 
Although this particular study examined England—which is no longer a 
member of the EU—and modeled a shift to 100 percent organic farming, 
in principle, the findings still undermine the Farm to Fork strategy’s goals 
and highlight a major shortcoming. 

For that reason, key EU trading partners, including the United 
States, have criticized the plan’s potential impact on food prices. Sonny 
Purdue, US Secretary of Agriculture under President Donald Trump, 
warned that the Farm to Fork strategy would worsen attempts to end world 
hunger.144 A study by the USDA concluded the proposed regulations 
would increase the number of food-insecure people in vulnerable regions 
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by 22 million more than projected without the proposed strategies, if 
adopted only in the EU.145 The regulations would reduce agricultural 
production in the EU by 7–12 percent, in turn driving up worldwide food 
prices by 9 percent.146 Finally, worldwide welfare would be reduced by a 
total $95.9 billion if only the EU adopts the strategy.147 

To help alleviate cost concerns from producers, industry leaders 
have called for the mandates to come with increased funding in order to 
cover the new requirements.148 Such funding could come through the 
Union’s farm subsidy program, which sends $65 billion to farmers 
annually, making it the largest line item in the EU’s budget.149 However, 
the farm subsidy program is ripe with its own controversies, and studies 
show that 80 percent of the subsidies go to the biggest 20 percent of 
recipients.150 Recently, allegations of fraud have shrouded the program, as 
investigations have shown that sizable portions of the money have gone to 
the well-connected rather than the small farmers who need it.151 For 
example, Hungarian Prime Minister Viktor Orbán was shown to have 
auctioned government land off to his political allies and family 
members.152 Czech Prime Minister Andrej Babiš owns a company which 
received more than $42 million in subsidies in 2019.153 Babiš, who denies 
wrongdoing, is now being audited.154 EU auditors have objected to 
proposals to give more authority to national leaders on the disbursement 
of farm subsidies.155 Thus, increased funding through the already-
established EU farm subsidy program may not be sufficiently targeted to 
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be effective, but imposing further regulations on producers without 
offsetting costs could harm food producers with devastating effect. 

These revelations raise further questions of the efficacy of 
supposedly targeted aid, and whether an expansion of European 
agricultural improvement efforts would actually help those for whom the 
funding is meant. Unfortunately, the EU’s track record is not promising, 
and the implementation of the Farm to Fork strategy would likely increase 
disparities between small and large producers. 

C. FRONT-OF-PACK NUTRITION LABELING RAISES COSTS, 
NEGATIVELY IMPACTS ACCESSIBILITY WHILE FAILING TO 

ACHIEVE ITS GOALS 

Despite the Commission’s call for uniform labeling to help 
consumers make healthy choices,156 little evidence exists that such labels 
are actually effective in achieving that goal. Rather, labels such as Nutri-
Score have been critiqued as discriminating against relatively healthy 
foods, such as sardines, which have a high saturated fat content.157 Foods 
such as olive oil, which are highly fatty but considered bedrocks of the 
healthy Mediterranean diet, would also be dinged by Nutri-Score.158 At the 
same time, the same labels depict highly processed foods as healthier if 
they are made with sugar replacements.159 Thus, the regulations would risk 
the existence of small family farms across Europe for little real-world 
impact. If the Farm to Fork strategy is truly meant to improve consumer 
health, it must not negatively impact small producers or food accessibility 
while failing to achieve its stated goals. As will be discussed in Part III, 
other alternatives to Nutri-Score’s traffic light system may be better suited 
for the Farm to Fork strategy. 

Responding to the strategy’s publication, academics across the 
world weighed in on the potential impact of mandatory front-of-pack 
nutritional labeling.160 Critiquing Nutri-Score in particular, food science 
professor Frederic Leroy said the scoring criteria lead to “absurd 
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outcomes.”161 As a result, labels such as Nutri-Score would serve as a “tool 
for healthwashing by multinational companies” rather than make any 
impactful change for consumer choices.162 Here, the disproportionate 
impact on small producers is again apparent. Family farms have much less 
ability to alter their products to receive incrementally better scores on 
labels compared to giants such as Nestlé. 

This impact is the basis of many critiques from Italian producers, 
who fear that Italian delicacies such as Parma ham and Parmigiano cheese 
will decrease in consumer popularity as a result of labeling mandates.163 
Farm lobby group COPA-COGECA summarized the issue succinctly in a 
recent statement: 

By focusing solely on a very limited number of nutrients such as sugar, 
fat, and salt or the energy intake, we end up setting aside nutritiously 
valuable food products such as honey and promoting unhealthy ones 
such as aspartame based diet soft drinks . . . Many of the products that 
could be damaged by such a simplistic approach to nutrition labelling 
are revered for their health benefits and are at the heart of traditional 
diets like the Mediterranean one. They contribute to food diversity, 
which is a cornerstone of any balanced diet. Painting them red won’t 
help the consumers or the producers.164 

Nutritional experts have also criticized such labels on similar 
grounds, calling them “junk science” that will negatively impact 
Europeans’ health.165 German industry has also critiqued Nutri-Score, 
calling it a “consumer trap” that will fail to tackle European obesity 
issues.166 

Still, with its momentum and name recognition, Nutri-Score is the 
current front-runner in the fight over the adoption of harmonized front-of-
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pack labeling despite its controversies.167 Germany, France, the 
Netherlands, Switzerland, Spain, and Belgium have all adopted the Nutri-
Score system as their voluntary domestic labeling schemes.168 France, 
which has taken on the mantle of promoting Nutri-Score as the best plan 
for the Farm to Fork strategy, has noted that more than four hundred 
companies in France representing over 25 percent of the market share use 
Nutri-Score.169 Research also indicates that Nutri-Score labels best 
facilitate consumer understanding of nutritional information,170 but other 
studies show consumers trust and desire the label less than others.171 

Thus, the Farm to Fork strategy is rooted in admirable ideals, with 
an eye toward reducing greenhouse gas emissions and transforming 
Europe into a climate neutral zone by 2050. However, while the strategy 
sets lofty goals for the EU’s food industry, its unintended consequences 
may very well outweigh any potential benefits. The considerable new 
regulations would increase the cost of production, leading to higher prices 
for consumers. Ironically, this means more imports will enter the EU, and 
such products may not carry with them the same demanding standards as 
those produced under the Farm to Fork strategy. Harmonized front-of-
pack food labels, in particular, are likely to disproportionately harm small 
producers, exacerbating existing issues such as the shrinking number of 
small farms on the continent. Further, front-of-pack food labeling may 
actually be based in junk science and will not be effective in increasing 
healthy eating standards across Europe. Accordingly, the plan will raise 
costs while undermining the very goals it seeks to promote. Having 
explored the potential impacts of the Farm to Fork strategy with a special 
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focus on harmonized front-of-pack food labeling, the next section will 
explore potential areas for reform. 

III.  AREAS FOR REFORM  

Thus far, this article has outlined the reasons for which the Farm 
to Fork strategy is likely to cause unintended consequences whose impact 
could far outweigh the benefit. The final section of this article will 
examine potential alternatives to current proposals, including embracing 
more technological change, and already-existing proposals. It will also 
consider the impact of the COVID-19 pandemic on the Farm to Fork 
strategy. 

A. MODELS FOR INNOVATION: EMBRACING TECHNOLOGICAL 
CHANGE 

Included among the Farm to Fork recommendations are 
provisions that would limit the use of chemicals in agriculture.172 
Recognizing the polluting impact of pesticides on the environment, the 
plan would reduce the use of chemical and other hazardous pesticides by 
50 percent, reduce fertilizer use by at least 20 percent, and reduce the sale 
of antimicrobials for farmed animals and in aquaculture by 50 percent.173 
The use of pesticides can not only harm the environment, but also the 
health of farmers, as noted by the Food and Agriculture Organization of 
the UN.174 However, the plan fails to include any new biotechnologies in 
its strategy, which would leave farmers ill-equipped to fight 
infestations.175 Without any crop protection chemicals, farmers could lose 
as much as 40 percent of their harvests.176 Such results are unacceptable 
for any self-proclaiming sustainable agriculture plan. Rather than turn 
away from new technologies or make their entry into the market overly 
burdensome, the Farm to Fork strategy must open the doors to alternatives. 

As some writers have noted, the Farm to Fork plan fails to address 
arguments that organic farming as currently practiced uses a multitude of 
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synthetic and natural chemicals.177 Some harmful technology, such as the 
use of copper sulfate by organic farmers, is highly toxic, killing beneficial 
insects and causing cancer in humans.178 Despite being more toxic than 
other known herbicides, copper sulfate is still used by so-called organic 
producers.179 Organic farming composting also emits methane, a 
greenhouse gas “30 times more potent than carbon dioxide.”180 It also uses 
older technologies such as tillage, which releases greenhouse gases and 
contributes to increased erosion levels.181 Such discrepancies undermine 
the EU’s goals of reversing climate change and improving health 
outcomes for all Europeans. 

If the EU seeks to limit the use of products such as pesticides, it 
must provide consumers of such products with reasonable alternatives in 
order to limit negative externalities. New technologies such as genetically 
modified (GM) seeds that are proven to reduce the need for synthetic 
pesticides are not permitted without extensive regulatory processes in 
Europe, nor are they provided for in the Farm to Fork strategy.182 One type 
of GM seed, for example, produces a type of bacterium, Bacillus 
thuringiensis (Bt) that resists or even kills harmful pests.183 Organic 
farmers spray Bt onto crops, but by using the GM seeds that produce the 
Bt on their own, insecticide use on American farms has actually fallen by 
an estimated 61–81 percent since 1996.184 These types of technologies 
have been transformative in the developing world, cutting the use of 
insecticides while drastically improving yields. The Farm to Fork program 
does nothing to address such biotechnologies, and nineteen out of the EU’s 
twenty-seven member states have either full or partial bans on the use of 
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GM crops.185 Allowing the use of biotechnologies that have been 
incredibly successful in other parts of the globe would bolster the Farm to 
Fork program’s goals. 

B. MODELS FOR INNOVATION: USING EXISTING REGULATIONS AND 
SIMPLIFYING LABELING TO EMPOWER CONSUMERS  

As discussed in Part II, the French-based Nutri-Score system is 
one of the most well-known front-of-pack labeling plans.186 The system 
has also been criticized as too formulaic and misleading to consumers.187 
In response to the debate, a coalition of seven countries led by Italy and 
the Czech Republic introduced a proposed set of principles for a labeling 
plan before an EU panel in September of 2020.188 The hallmark of the plan 
is that labels would be “informative and not prescriptive,” as Italian 
Agriculture Minister Teresa Bellanova described while presenting Italy’s 
plan to the European Union Agriculture and Fisheries Council.189 Rather 
than assigning a final grade or score value,190 the plan would provide 
standardized information about a product, more akin to the American 
nutritional facts labeling as well as existing EU regulations191 requiring 
nutrition declarations on prepackaged foods. 

The alternative plan would not provide an overall evaluation of 
the food, but rather include information on the individual nutrients in a 
product, empowering and enabling consumers to choose foods right for 
them.192 Consumer tailoring and choice is key to the Italian plan; the 
document repeatedly emphasizes the potential for front-of-pack labeling 

 

 185 Several European Countries Move to Rule Out GMOs, EUR. GREEN CAP., 
https://ec.europa.eu/environment/europeangreencapital/countriesruleoutgmos/ 
[https://perma.cc/S4JH-FBKE]. 

 186 See generally Harris, supra note 167 (discussing the debate between EU states about the Nutri-
Score system); Wanat & Leali, supra note 167 (describing Italy’s position on the Nutri-Score 
system). 

 187 Interview with Raphael Sirtoli, Co-Founder of Nutrita: Is FOP Food Labelling Built on Junk 
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 188 Paolo Deandreis, Seven Countries Protest Adoption of Nutri-Score at European Meeting, OLIVE 
OIL TIMES (Sept. 28, 2020), https://www.oliveoiltimes.com/business/countries-protest-nutri-
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to help consumers, as long as such labeling is done properly.193 
Significantly, the plan would not be mandatory for state adoption, but 
rather voluntary, because of concerns associated with the potential burden 
on the food industry, especially on small businesses.194 

The plan would also exempt foods with particular cultural heritage 
from labeling requirements.195 Thus, any products with the status of 
Protected Designation of Origin, Protected Geographical Indication, or 
Traditional Specialties Guaranteed, or any single-ingredient products—
including olive oil—would be exempt from the labeling requirement.196 
The proposal would consider foods “as part of the wider context of the 
daily requirements of a healthy diet,” and thus encourage variation, 
moderation, and the proper balancing of different food groups.197 It also 
notes that any harmonized system adopted by the EU should “take into 
account the specificities of each Member State’s food culture, typical diet, 
and national nutritional guidelines.”198 

The new proposal was met with skepticism, especially by 
proponents of the Nutri-Score model.199 A press release from Sylvie 
Guillaume, a French member of the European Parliament, argued that the 
group of seven countries were bowing to pressure from lobbying 
organizations, denying that Nutri-Score was misleading for consumers.200 
Guillaume, along with the other members of European Parliament who 
signed onto the letter, also blamed large multinational businesses for the 
backlash to Nutri-Score, noting that eight of the ten largest multinational 
companies are opposed to Nutri-Score.201 Meanwhile, a campaign of 
scientists in the fields of nutrition, endocrinology, pediatrics, public 
health, and epidemiology has thrown its weight behind Nutri-Score, 
arguing that customers would better be able to make healthy choices with 
the labels.202 
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Disagreements over the best front-of-pack label to use continues 
today. At the most recent meeting of the Agriculture and Fisheries Council 
in December 2020, member states failed to come to a consensus.203 
Instead, the Commission launched a six-week “consultation” to the public, 
inviting all Europeans a chance to weigh in until February 4, 2021.204 

A more flexible model, such as that proposed by Italy and the 
Czech Republic, may be better suited to meet the Farm to Fork strategy’s 
needs, especially in light of the COVID-19 health crisis, which 
significantly disrupted global supply chains and reduced incomes.205 The 
significant costs on both producers as well as consumers hinder true choice 
and food access, which could exacerbate inequalities laid bare by the 
pandemic.206 The United Nations has warned that the number of people in 
crisis-level hunger207 could increase to as high as 135 million more than 
originally estimated, a stunning 82-percent increase over the pre-COVID 
estimate.208 In a speech to the United Nations Security Council, the World 
Food Programme Executive Director pleaded with members to understand 
that the world is on the “brink of a hunger pandemic,” and that there is “a 
real danger that more people could potentially die from the economic 
impact of COVID-19 than from the virus itself.”209 The world is in a 
uniquely different place than it was when the Farm to Fork strategy was 
first introduced, and any policies now adapted should fully consider such 
realities. 
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Although efforts to promote healthy foods and nutritious choices 
are worth celebrating, all potential costs must be fully considered. Given 
the precarious moment in which we are living, public health will be best 
served by a voluntary, not mandatory, model. 

IV.  CONCLUSION 

As this Comment has shown, food regulations across the world 
have the ability to distort markets. One of the latest proposals, the Farm to 
Fork strategy, may be well-intentioned, but regulators should proceed with 
caution as they consider its impacts. If implemented, the EU’s proposed 
Farm to Fork strategy is likely to bear unintended consequences across the 
world, harming those it would purport to help. This challenge has only 
become more pertinent in the context of COVID-19 and the following 
sudden rise of global hunger. Rather than burdening European producers 
with overbearing labeling and production requirements, the EU should 
seek to unleash more innovation to help producers rise to the challenge of 
competing in the global economy. 

 


