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ABSTRACT

This Article provides a snapshot of current climate policy and lit-
igation experiences in a select group of Commonwealth countries: the
United Kingdom, Canada, India, Pakistan, Kiribati, and The Bahamas. It
traces current domestic climate policies and litigation experiences back to
the colonial histories of these countries. These Commonwealth countries
enjoy a shared common law tradition, but in the context of climate change,
levels of climate vulnerabilities, resilience, and historic and current re-
sponsibilities for emissions vary tremendously. Levels of climate vulner-
ability, and climate responsibility, often reflect the colonial histories of
these countries. These colonial histories are reflective of racial capitalist
trajectories that impact current day emissions, consumptive habits, and cli-
mate vulnerabilities. Political and economic blockages to progressive cli-
mate action persist in some Global North countries. Many current carbon
major emitting companies are also located in several Global North coun-
tries in the Commonwealth, and many of these companies also have colo-
nial histories and climate responsibilities. Additionally, policy and finan-
cial constraints in tackling the climate crisis persist in Global South
countries. Policy constraints and blockages are not uniform, and they at
times cross over the North-South divide, as do emerging legal relation-
ships. Vulnerable populations and sacrifice zones exist within the Global
North. Elites in the Global South also replicate racial capitalistic tenden-
cies of oppression and exclusion towards more vulnerable subpopulations.
Despite these hurdles, significant opportunities have emerged in many ju-
risdictions, largely as a result of innovative climate litigation suits, partic-
ularly in the Global South. This Article argues that litigants across the
Commonwealth can share strategies and best practices in order to move
climate policy forward in their jurisdictions, and reduce climate vulnera-
bilities.
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INTRODUCTION

This Article provides a brief overview of existing climate policy
and litigation efforts in a select group of Commonwealth countries: the
United Kingdom, Canada, India, Pakistan, Kiribati, and The Bahamas.
The climate policymaking and litigation landscape has changed dramati-
cally since the Paris Agreement came into force in 2016. This overview
captures very recent developments in climate law and policy in a select
group of Global North and Global South Commonwealth countries, and it
provides a timely reminder that efforts at climate policymaking vary sig-
nificantly in different national jurisdictions across the Global North and
Global South.

Levels of climate vulnerability, and climate responsibility, often
reflect the colonial histories of these countries. These colonial histories are
reflective of racial capitalist trajectories, which impact current day emis-
sions, consumption habits, and climate vulnerabilities. While history can
be determinative, this Article also illustrates that the climate policy land-
scape can shift quickly and dramatically. Within this group of countries,
the past few years have seen innovative legislation and litigation efforts,
although the outcomes of these efforts have been uneven. Climate ex-
tremes have also pushed countries towards maladaptation and even dis-
criminatory housing and immigration policies, illustrating that
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exclusionary policies and circumstances can compound existing climate
vulnerabilities. Significant variations exist even between countries in the
Global North and Global South. Commonwealth countries share histories
and common law traditions, but the Commonwealth itself has been slow
to respond to the needs of vulnerable countries, as the institution itself
contains and replicates racially divisive policies and economies.

While Global North countries have seen the bulk of climate litiga-
tion to date, their climate policy approaches differ dramatically. In the
United Kingdom, the 2008 Climate Change Act ushered institutional
structures such as the Climate Change Committee, which paved the way
for a national target of achieving net-zero emissions by 2050 enshrined in
legislation.! Recent political changes threaten to derail legislative progress
in the United Kingdom, and economic and political blockages persist de-
spite legislative advances.” Canada has also taken progressive climate pol-
icy approaches, with mixed levels of climate litigation.* Both the United
Kingdom and Canada are home to some of the largest carbon major com-
panies in the world,* which themselves have colonial roots and legacies.

In contrast, several countries in the Global South, which are and
will continue to experience the worst impacts of climate change, have been
uniformly innovative and ambitious given existing capacity constraints.
India and Pakistan’s progressive judiciary provide a picture of legal inno-
vation that could disseminate throughout the Global South, particularly in
the context of climate adaptation and human rights. Extreme events, such
as Hurricanes Irma and Dorian in The Bahamas, illustrate the perils of the
absence of robust climate policy and how climate-exposed subpopulations
within a vulnerable country can be targeted. Kiribati has been innovative
in its climate policymaking, establishing the Migration with Dignity pol-
icy.” This policy resists the narrative of the I-Kiribati as victims of climate
change and provides a reconceptualization of migration as a tool to sustain

! Climate Change Act 2008, c. 27 (UK).

See INST. FOR GOV’T, NET ZERO: HOW GOVERNMENT CAN MEET ITS CLIMATE CHANGE TARGET
(2020), https://www.instituteforgovernment.org.uk/sites/default/files/publications/net-zero-gov-
ernment-climate-change-target.pdf [https:/perma.cc/LRW7-6E5P].

See Canada’s Climate Plans and Targets, GOV’T OF CAN., https://www.canada.ca/en/services/en-
vironment/weather/climatechange/climate-plan/climate-plan-overview.html
[https://perma.cc/VSHR-GW5H].

See Richard Heede, Tracing Anthropogenic Carbon Dioxide and Methane Emissions to Fossil
Fuel and Cement Producers, 1854-2010, 122 CLIMATIC CHANGE 229, 237 (2014) (listing the in-
dividual contributions of these companies).

GOV’T OF KIRIBATI, KIRIBATI NAT’L LABOUR MIGRATION POL’Y (2015), https:/www.unes-
cap.org/sites/default/files/Kiribati%20National%20Labour%20Migration%20Policy.pdf
[https://perma.cc/SSOR-TLNH].
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livelihoods.® This Article argues that as the impacts of climate change es-
calate, more climate policymaking and litigation will occur within and
throughout the Commonwealth, and the sharing of best practices (by leg-
islatures, litigants, and the courts) is both useful and necessary.

L. THE COMMONWEALTH OF NATIONS

The Commonwealth of Nations formed in 1949 as colonialism
was dissipating (either voluntarily or by force).” The seeds of the Com-
monwealth developed much earlier, however, in the interwar period.® A
1926 report presented to the Imperial Conference offered a definition,
which endures today, of the relationship between Britain and the “Domin-
ions,” describing them as autonomous communities within the British Em-
pire.” At that time, the “Dominions” included primarily Global North
countries such as Canada, Australia, New Zealand, South Africa, and Ire-
land.'® More Global South countries, such as India, Pakistan, and Sri
Lanka, joined the Commonwealth in the 1940s."" As Philip Murphy, Di-
rector of History and Policy at the Institute for Historical Research writes:
as the Commonwealth evolved, the United Kingdom wished to avoid a
perception of the institution as driven by Western, white, or neocolonial
interests in an effort to entice larger Global South nations to join and re-
main within it to prop up the British power status.'?

British enthusiasm for the Commonwealth, in terms of economic
ties, waxed and waned over the years. Interest increased as a result of Pres-
ident de Gaulle’s decision in 1963 to veto Britain’s first application for
membership to the EEC."? In an interesting parallel, during the Brexit vote,
then Prime Minister Johnson floated the racially charged concept of

¢ Id at8.

For an overview of the Commonwealth, see Our History, THE COMMONWEALTH, https://thecom-
monwealth.org/history [https://perma.cc/6TK8-35JP].

8 Id

See INTER-IMPERIAL RELS. COMM. IMPERIAL CONFERENCE, 1926 (1926), https://www.founding-
docs.gov.au/resources/transcripts/cthl1_doc_1926.pdf [https:/perma.cc/QT8B-DMGY].

PHILLIP MURPHY, THE EMPIRE’S NEW CLOTHES: THE MYTH OF THE COMMONWEALTH 22 (1St ed.
2018).

"' Id. at23-24.

12 Id. at 24.

The EEC and Single European Act, UK PARLIAMENT (Apr. 2013), https://www.parlia-
ment.uk/about/living-heritage/evolutionofparliament/legislativescrutiny/parliament-and-eu-
rope/overview/britain-and-eec-to-single-european-act [https://perma.cc/2MJS-AKE2].
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“Empire 2.0” as a strategy to mitigate the inevitable economic damage
exiting the European Union would cause Britain."*

The Commonwealth today is a voluntary association of fifty-six
autonomous nations, many of which used to be under British colonial rule
(although membership is now open to any country).'> Member countries
span Africa, Asia, the Americas, the Pacific, and Europe, with approxi-
mately 2.5 billion people living in the Commonwealth—making up ap-
proximately one-third of the world’s population.'® The Commonwealth
secretary-general manages the Commonwealth Secretariat, based in Lon-
don, and is the public face of the institution.'” The heads of government of
the Commonwealth, who meet biennially at the Commonwealth Heads of
Government Meeting (CHOGM), elect the secretary-general.'® The values
and principles of the Commonwealth are contained in the Commonwealth
Charter, and the Secretariat supports member countries in meeting the
Charter’s aims.'” The Commonwealth Foundation (which supports de-
mocracy and development) and the Commonwealth of Learning (which
supports open learning and distance education) also support the institu-
tion.”” The head of the Commonwealth is His Majesty King Charles I11.>!
The Commonwealth was formed under the rule of his mother, Her Majesty
Queen Elizabeth II, as she was the ruling monarch when former colonies
transitioned to independent state status. Queen Elizabeth II was a staunch
supporter of the Commonwealth.

The Commonwealth includes some thirty-three small island de-
veloping states, and the aims of the Commonwealth Secretariat include

4 Henry Ridgwell, British Hope to Build Post-Brexit ‘Empire 2.0’ Hits 21° Century Reality, VOICE
AM. (May 3, 2017), https://www.voanews.com/a/britain-africa-trade/3834549.html
[https://perma.cc/TRE7-AVOW].

For more details on the countries and aims of the Commonwealth, see Our History, supra note 7.

For details on the member countries of the Commonwealth, see Our Member Countries, THE

COMMONWEALTH, https://thecommonwealth.org/our-member-countries [https://perma.cc/Y6AF-

NDML].

7" About Us, THE COMMONWEALTH, https://thecommonwealth.org/about-us [https://perma.cc/PTT8-
P73S].

'8 For the latest CHOGM meeting held in Rwanda in 2022, see Commonwealth Heads of Government
Meeting (CHOGM), THE  COMMONWEALTH, https://thecommonwealth.org/chogm
[https://perma.cc/WD5M-K7T3].

Y For details on the Commonwealth Charter, see Commonwealth Charter, THE COMMONWEALTH,
https://thecommonwealth.org/charter [https://perma.cc/EE2P-K9F7].

20 For information on the foundation, see Commonwealth Foundation, THE COMMONWEALTH,
https://thecommonwealth.org/about/commonwealth-foundation [https://perma.cc/57KC-25MQ];
For information on the learning network, see Commonwealth of Learning, THE COMMONWEALTH,
https://thecommonwealth.org/about/commonwealth-of-learning [https://perma.cc/UU78-DH76].

2L About Us, supra note 17.
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acting as a voice for small, vulnerable states; promoting justice and human
rights; and addressing threats like climate change, debt, and inequality.**
The secretary-general attended COP28 in December 2023, leading a team
of international policy experts and climate specialists from the Common-
wealth Secretariat.”® The secretary-general and her team engaged in advo-
cacy for urgent global climate action, attempted to amplify the voice of
small states and vulnerable countries of the Commonwealth, strengthen
networks and partnerships, and exchange knowledge and best practices to
support climate change adaptation and mitigation in member countries.**
Despite these lofty goals, the Commonwealth contains major fossil fuel—
emitting countries, including the United Kingdom, Canada, and India.
These countries, particularly the United Kingdom and Canada, are also
home to major fossil fuel corporations, otherwise known as carbon major
corporations,”® which have deep historical climate responsibilities and
questionable colonial roots. Perhaps as a result, the Commonwealth has
generally been slow to act on behalf of small island developing states, and
it has failed be a strong advocate for climate justice.

Despite the Commonwealth’s long history, Britain’s colonial rule
and legacy of slavery is catching up with it, particularly in the Common-
wealth Caribbean. Britain’s relationship with its former Caribbean colo-
nies has become strained. Barbados, once dubbed “Little England” by
other Caribbean states, removed the queen as head of state in November
2021 and declared itself a republic.’® The country was one of England’s
first slave colonies and was a hub for the transatlantic slave trade.”’ In
2022, the Duke and Duchess of Cambridge embarked on an eight-day
tour of the Caribbean to both celebrate the queen’s Platinum Jubilee
and to persuade other Caribbean countries to not follow Barbados.*® Their
visit was met with protests and demands for reparations from slavery, with
one poster in Jamaica declaring: “#SehYuhSorry and make

2 Id.

2 The Commonwealth at COP28, THE COMMONWEALTH, https://thecommonwealth.org/cop28
[https://perma.cc/4GCC-AY6W].

#Id.

% See Heede, supra note 4, at 231.

2 Barbados Becomes a Republic and Parts Ways with the Queen, BBC (Nov. 30, 2021),
https://www.bbc.com/news/world-latin-america-59470843 [https://perma.cc/G6UU-6FWZ].

27 Sir Hilary Beckles, On Barbados, the First Black Slave Society, AFR. AM. INTELL. HIST. SOC’Y.:
BLACK PERSPS. (Apr. 8, 2017), https://www.aaihs.org/on-barbados-the-first-black-slave-society/
[https://perma.cc/48PU-8SXH]. Barbados will remain a member of the Commonwealth.

28 Rachel Hall & Amelia Gentlemen, Perfect Storm: Royals Misjudged Caribbean Tour, Critics Say,
THE GUARDIAN (Mar. 25, 2022, 13:14), https://www.theguardian.com/uk-news/2022/mar/25/wil-
liam-and-kate-caribbean-tour-slavery-reparations-royals [https://perma.cc/578S-84WH].
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REPARATIONS.”” One hundred Jamaican academics and organiza-
tions signed an open letter to the duke and duchess prior to their visit, call-
ing for the royal family and the British government to apologize and
pay reparations for subjecting the island to colonial rule and slav-
ery.’® The letter recounts the monarchy’s failure to address the leg-
acy of slavery during the colonial period, as well as the British gov-
ernment’s continued insensitivity to the calls for reparations.’’ The
letter includes the following paragraph:

During her 70 years on the throne, your grandmother has done nothing
to redress and atone for the suffering of our ancestors that took place
during her reign and/or during the entire period of British trafficking
of Africans, enslavement, indentureship and colonialization. In fact, on
September 30, 2015, your former Prime Minister (PM) David Cam-
eron addressed a joint sitting of both houses of the Jamaican Parlia-
ment, and told us to “move on from this painful legacy,” merely ac-
knowledging the “horrors of slavery” and asserting British leadership
in the abolition of slavery. Many of us were outraged and demanded
an apology.3?

During their Caribbean tour, the duke and duchess also had to can-
cel a planned trip to a cocoa plantation in Belize amid ongoing protests.*?
Indigenous communities involved in the protest are in a land dispute with
the conservation charity, Flora and Fauna International (FFI).** Indigenous
communities allege that FFI controls their communal ancestral lands,
lost in the colonial era, as “private property.”* Protest signs in-
cluded slogans like: “Prince William leave our land” and “Colonial
legacy of theft continues with Prince and FFI.”*¢ Britain’s history of

¥ Eloise Barry, Prince William and Kate’s Tour Was Meant to Secure the Monarchy in the Carib-

bean. Instead, It’s Raising New Questions About Its Future, TIME (Mar. 24, 2022, 2:09 PM),

https://time.com/6160376/prince-william-kate-royal-tour-controversy-caribbean/

[https://perma.cc/F3RS-2GDZ].

100 Jamaican Individuals and Organizations Sign Open Letter to William and Kate Prior to their

Visit, PETCHARY’S BLOG (Mar. 21, 2022), https://petchary.wordpress.com/2022/03/21/100-jamai-

can-individuals-and-organizations-sign-open-letter-to-william-and-kate-ahead-of-their-visit

[https://perma.cc/BBB6-P22R].

rd.

2 Id.

3 Jose Sanchez, Start of British Royals’ Caribbean Tour Marred by Belize Protest, REUTERS (Mar.
18, 2022, 12:25 AM), https://www.reuters.com/world/start-british-royals-caribbean-tour-marred-
by-belize-protest-2022-03-19/ [https://perma.cc/PR3B-63PF]. Prince William is a patron and sup-
porter of FFL.

*Id.

35 Barry, supra note 29.

*Id.

30



584 Wisconsin International Law Journal

racial capitalism continues to breed inequality, and resentment, in
the Commonwealth.

During their tour, Prince William stopped short of apologizing for
slavery but expressed profound sorrow for slavery in an address to the Ja-
maican Prime Minister.*” Similarly, in his first trip to a Commonwealth
country as monarch, King Charles I1I failed to issue an apology for slavery
during his visit to Kenya, but, again, he expressed profound sorrow for the
painful legacy of slavery.*® The monarch’s resistance to issuing an apology
is a direct result of the British government’s refusal to consider calls for
reparations from its former colonies. Echoing former Prime Minister Cam-
eron’s sentiments in 2015, current Prime Minister Rishi Sunak, when con-
fronted with a request for an apology, stated, “Trying to unpick our his-
tory . . . is not the right way forward.”*’

The movement for reparations spans the Commonwealth. It
began in the early 1990s with conferences held in Nigeria to explore
the possibility of seeking reparations from former colonial powers.*’
The African Reparations Movement was established in London in
1993.! In 2013, the Caribbean Community (CARICOM) formed a
separate commission, chaired by Sir Hilary Beckles, to prepare the
case for reparations.*” In 2014, CARICOM issued a ten-point plan
for reparatory justice—including reparations—f{rom European gov-
ernments.”® The plan includes a full, formal apology, debt

37 Associated Press, Prince Williams Expresses ‘Profound Sorrow’ for Slavery in Jamaica Visit, But

Offers No Apology, CBC NEWS (Mar. 24, 2022), https://www.cbc.ca/news/world/prince-william-
jamaica-slavery-sorrow-1.6395828#:~:text=In%20a%20speech%20t0%20Jamai-
cans, that%20were%200nce%20British%20colonies [https://perma.cc/6SHU-KQ5G].

3% Rael Ombuor & Karla Adam, King Charles in Kenya Says ‘No Excuses’ But Gives No Apology
for  Colonial  Violence, WASH. POST (Oct. 31, 2023), https://www.washing-
tonpost.com/world/2023/10/31/king-charles-colonialism-apology-kenya
[https://perma.cc/E4AML-C4JW].

3 Keith Magee, Opinion: What's Stopping King Charles From Saying Sorry’ for Slavery?, CNN
(Nov. 8, 2023, 4:51 PM), https://www.cnn.com/2023/11/08/opinions/king-charles-kenya-africa-
asia-colonialism-apology-magee/index.html [https://perma.cc/3QS7-9QVT].

40 MURPHY, supra note 10, at 114.

4 African Reparations Movement (UK), ARCHIVES HUB, https://archiveshub jisc.ac.uk/search/ar-

chives/e592d7bc-9dd7-3c28-8a10 49f56aadecab#:~:text=The%20Africa%20Repara-

tions%20Movement%20(ARM,enslavement%2C%?20colonisation%2C%20and%20racism

[https://perma.cc/GZ9J-VTIR].

For more information on the CARICOM slavery reparations plan, see Don Rojas, Message From

the Caricom Reparations Commission, CARICOM REPARATIONS COMM. (Feb. 18, 2021),

https://docs.house.gov/meetings/JU/JU10/20210217/111198/HHRG-117-JU10-20210217-

SD004.pdf [https://perma.cc/YX8Y-ZQIJZ].

4 CARICOM Ten Point Plan for Reparatory Justice, CARICOM (Dec. 17, 2020),
https://caricom.org/caricom-ten-point-plan-for-reparatory-justice/ [https://perma.cc/KSFF-AC3J].

42
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cancellation, repatriation, indigenous development programs, tech-
nology transfer, and alleviation of the public health crisis.* Univer-
sity College London established a searchable database of govern-
ment compensation extended to British slave owners when slavery
was abolished.*” On the list is one of Cameron’s ancestors.*

In 2017, Dr. Shashi Tharoor, former Indian government min-
ister, published his book, Inglorious Empire: What the British Did
to India, allocating responsibility for the deaths of around thirty-five
million Indians to the British colonial administration and making the
case for reparations to India for the economic damage inflicted.?’

The call for reparatory justice across the Commonwealth rec-
ognizes the history of racial capitalism that is deeply implicated in
Britain’s colonial history. The call for reparations also recognizes
the ongoing economic impacts and disparities that persist between
Britain and other Commonwealth countries, particularly those in the
Global South. Britain profited economically from the exploitation it
imposed on its former colonies. Racial capitalism also intersects
closely with colonial corporate entities formed to extract wealth and
resources from these countries. Racial capitalism is connected to the
fossil fuel economy, which is imposing vast economic and cultural
costs on Global South countries, including those within the Com-
monwealth.

II. RACIAL CAPITALISM, COLONIALISM, CORPORATIONS,
AND CLIMATE CHANGE

A. RACIAL CAPITALISM AND COLONIALISM

Unpicking the myth of empire involves the recognition of the
racially charged system of colonialism that was inflicted on Black
and Brown people in the former colonies. While some members of
the Commonwealth are settler-colonial countries, such as Australia,

“ oI

45 See Centre for the Studies of the Legacies of British Slavery, Details, UCL DEPT. HIST. (2024),
https://www.ucl.ac.uk/Ibs/project/details [https://perma.cc/ND7F-8VNN].

4 PTI, David Cameron’s Ancestors Had Owned Slaves: Report, INDIAN EXPRESS (Feb. 28, 2013,
09:47), https://indianexpress.com/article/news-archive/print/david-camerons-ancestors-had-
owned-slaves-report/ [https://perma.cc/8WXC-76T2].

47 SHASHI THAROOR, INGLORIOUS EMPIRE: WHAT THE BRITISH DID TO INDIA 151 (Hurst ed., Isted.
2017).
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New Zealand, and Canada, they have always been considered to be
“the inner Commonwealth,” hinting at racial solidarity with the
UK.*® The criticisms of the British Empire concern the patterns of
racial and economic oppression and subjugation it perpetrated.
These tactics, including the “divide-and-rule” strategy, were de-
signed to sow division between existing tribal and ethnic communi-
ties, strategically withhold investment in basic transport infrastruc-
ture and education, exploit and extract mineral resources to benefit
foreign capitals in Europe, impose repressive policing and admin-
istration, and dislocate people and inflict trauma upon them through
the slave trade.*” The patterns and legacies of economic and racial
discrimination continue today throughout the Commonwealth.

As Dr. Kehinde Andrews—British academic and author—
writes, it is impossible to separate industry and the Industrial Revo-
lution from colonial violence and genocide.’® Charting the purpose-
ful extermination of Indigenous people across the Americas and the
Caribbean, Andrews connects genocide as a precondition for slav-
ery, which was designed to provide labor to build wealth for colo-
nizing countries, including Britain.’’ Enrichment from slavery per-
meated British industry. The UCL project demonstrates that many
directors of the Bank of England were slave owners.” The practice
of banks using enslaved people as security for loans was widespread.
The insurance industry, including Lloyds of London, underwrote
slave ships and plantations; the first five presidents of Royal Sun
Alliance were slave owners.” Two of the largest accounting firms
in the world, Deloitte and PricewaterhouseCoopers, were founded
by families enriched by the slave trade.’® But it was not just the fi-
nancial industry that benefited from the slave trade. Colonialism it-
self was perpetrated through corporate entities.

The Dutch traded enslaved people primarily through the
Dutch West India Company, and the model was so economically
successful that the Dutch West India Company collaborated with the

4 MURPHY, supra note 10, at 61-62.

4 Id at 129.

30" KEHINDE ANDREWS, THE NEW AGE OF EMPIRE: HOW RACISM & COLONIALISM STILL RULE THE
WORLD 164-170 (2021).

SUord.

52 See Centre for the Studies of the Legacies of British Slavery, The Database: Context, UCL DEPT.
HIST. (2024), https://www.ucl.ac.uk/Ibs/project/context [https://perma.cc/SAY6-PZR9].

53 ANDREWS, supra note 50, at 55-75.

% Seeid. at 55-75.
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British and French to sell enslaved people to those colonizers.’® The
East India Company colonized India directly, with an army of
260,000 troops and the company receiving loans and financial sup-
port from the British government.’® Between 1765 and 1815, Indian
subjects paid over £18 million a year in taxes to the company.’’ The
use of trading corporations avoided the tricky question of sover-
eignty over colonial territories,’ and so it was a very popular vehicle
used to execute colonialism, extraction, and exploitation. The Royal
Niger Company, the Imperial British East Africa Company, and the
British South Africa Company were all deeply involved in the colo-
nial project, including the racial and economic exploitation that was
part and parcel of colonialism. The interlocking and relational na-
ture of colonial power persists today, through its legacies of dispos-
session, exploitation, and genocide.59

Andrews notes that the domination of private business inter-
ests over the state in Western economies in fact begins during the
Atlantic slave trade (2021). Western corporations grew wealthy by
exploiting colonies’ resources, including their people. That pattern
of racial capitalism continues today. Grietje Baars argues that inter-
national law was developed pragmatically in service of global capi-
talism, as international law, capitalism, and colonialism all emerged
around the same time in history.®® Trading companies, such as the
East India Company, became increasingly important actors in the
colonial space. At the same time, corporate statutes—such as the
Joint Stock Companies Act of 1844, which allowed for asset parti-
tioning and limited liability for investors in those companies—were
passed in the United Kingdom.®' UK companies grew out of the guild
system, where royal charters for monopolies were granted by the
crown. These guilds established monopolies over certain trading
routes and commodities, including slave-trading routes. In 1600,
Royal Charter granted the British East India Company a monopoly

5 Id. at 88-92.

¢ Id.

7 Id.

8 GRIETIE BAARS, From the Dutch East India Company to the Corporate Bill of Rights: Corpora-
tions and International Law, in RESEARCH HANDBOOK ON POLITICAL ECONOMY AND LAW 260
(Ugo Mattei. & John D. Haskell eds., 2015).

See Christopher Balcom, Review Essay Colonial Pasts, Racial Capitalism and Coloniality, 22
CONTEMP. POL. THEORY S87-88 (2023).

0 BAARS, supra note 58 at 262.

1 See id. at 265; Joint Stock Companies Act 1844, 7 & 8 Vict. c. 110 (UK).

59
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of trade with India.*® Corporate law responded to trading companies’
desire to raise capital for risky ventures by implementing corporate
principles such as limited liability and separate legal personality.®

B. CORPORATIONS AND CLIMATE CHANGE

Extractive industries such as oil and gas, copper, and aluminum
were major players in advancing corporate imperialism.®* The oil and gas
industry—in particular, through the Standard Oil group of companies—
took advantage of corporate principles of limited liability and separate le-
gal personality to build powerful multinational groups.®® The Standard Oil
group of companies was dismantled in the early twentieth century, but its
direct descendants include many carbon major companies, such as Chev-
ron, ExxonMobil, and BP, that continue to operate today, including in the
Global South.*® The long histories of many of these resulting companies
mean they were actively involved in and took advantage of the racial and
colonial histories of subjugation in the Global South, and they also bear
significant historic responsibilities for decades of greenhouse gas emis-
sions. The British East India Company was a state-sponsored corporate
vehicle that oversaw the political and economic oppression of countries in
south and east Asia.®” Anglo-American was one of the primary extractive
companies operating in South Africa in the twentieth century.®® The Hud-
son’s Bay Company in Canada was similarly involved in the colonial pro-
ject.”” With operations all over the world, where natural resources were
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available, the group structure was a convenient trading mechanism for
these entities. Companies, and company law, therefore played an active
role in the colonial project.”

The 1970s saw a meteoric rise of transnational corporations
(TNCs) operating in the Global South, with rising concerns regarding the
social impacts of their operations.’' This mirrored the rise of capitalist city
centers in the Global North, which required natural resources from the
Global South to fuel their economic prosperity.”> Norman Girvan, a re-
nowned Caribbean scholar, identified this phenomena as “corporate impe-
rialism,” wherein global owners and managers of capital hold power, and
use it to exploit governments, workers, and peasants, and to extract more
resources to accumulate further capital.”* This power dynamic was insti-
tutionalized through the corporate form, and in particular through TNCs.

Due in part to the significant resources accumulated through ex-
traction, TNCs became key actors in regulatory systems.” Some of the
largest transnational companies, such as 