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I. INTRODUCTION

At the Uruguay Round trade talks in the early 1990s, negotiators 
from around the world recognized the importance of intellectual property 
rights in the modem, global economy. While the spread of high technology 
and rapid increases in world trade have brought about new opportunities for 
business in global markets, these trends have been accompanied by a rise in 
product piracy. No facet of this trend has been more noticeable than the large- 
scale counterfeiting of recorded music and software products, and nowhere is 
this high technology piracy more acute and confounding than in East Asia.

In 1994, the founding members of the World Trade Organization 
(WTO) reached a landmark agreement protecting intellectual property rights, 
known as the Agreement on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS).' TRIPS requires all WTO member countries to enact tough 
laws and enforcement measures to achieve certain standards of intellectual 
property rights protection.- As part of the agreement, newly-developed and 
developing countries received an extension for implementing the TRIPS 
provisions, a grace period that ended for most countries in East Asia on 
January 1,2000.^

While TRIPS is a big step in the advancement of intellectual property 
rights protection, it has not created a positive system of enforcement. The 
agreement uses a blanket, one-size-fits-all approach, and it is designed to 
unilaterally serve the interests of larger developed nations. Meanwhile, newly- 
developed and developing countries gain little benefit from TRIPS and incur 
tremendous costs through its implementation.

This paper examines the matter of copyright infringement in East 
Asia with respect to the music and software industries, both of which are 
frequent subjects of large-scale product piracy. It illustrates the limitations of 
TRIPS in solving the region’s piracy problems, suggesting that a blanket 
global approach using compulsion to achieve its means will not serve

* University of Califomia-Davis, Graduated with Honors, 1995, J.D. Candidate, University of 
Wisconsin-Madison, 2002. This article was inspired by my travel experiences, and I would like to 
thank the people who have made those experiences possible. I also want to thank my wife for 
putting up with me during the writing and editing of this note.

1 Agreement on Trade-Related Aspects of Intellectual Property Rights, Dec. 15, 1993, Marrakesh 
Agreement Establishing the World Trade Organization, Annex 1C, Legal Instruments - Results 
of the Uruguay Round 33 l.L.M. 81 (1994) [hereinafter, TRIPS Agreement].

2 !d.
3 World Trade Organization (WTO), Trade topics - TRIPS — Overview — TRIPS agreement (visited

February 22, 2001), http://www.wto.org/engii5h/tratop-e/imei2-e.htm.



14
4

W
isc

on
sin

 In
te

rn
at

io
na

l L
aw

 J
ou

rn
al

an
yo

ne
 s

 i
nt

er
es

ts
 w

el
l 

in
 t

he
 l

on
g 

ru
n.

 I
ns

te
ad

, i
n 

E
as

t 
A

si
a 

an
d 

pr
ob

ab
ly

 
el

se
w

he
re

, a
 m

or
e 

co
op

er
at

iv
e,

 r
eg

io
na

l f
ra

m
ew

or
k 

w
ou

ld
 c

om
ba

t t
he

 p
ir

ac
y 

pr
ob

le
m

 m
or

e 
ef

fe
ct

iv
el

y.
 S

uc
h 

a 
sy

st
em

 c
ou

ld
 in

co
rp

or
at

e a
 d

yn
am

ic
 v

ar
ie

ty
 

of
 ta

rg
et

ed
 p

ro
gr

am
s a

nd
 o

ff
er

 n
ee

de
d 

in
ce

nt
iv

es
 to

 e
ac

h 
of

 th
e m

aj
or

 p
la

ye
rs

 
fo

rh
el

pm
gt

o 
im

pr
ov

e 
th

e 
ov

er
al

l s
ta

te
 o

fp
ir

ac
y.

 F
in

al
ly

, t
hi

s p
ap

er
 ex

am
in

es
 

se
ve

ra
l 

so
lu

tio
ns

 d
is

cu
ss

ed
 b

y 
ot

he
r 

sc
ho

la
rs

 a
nd

 s
ug

ge
st

s 
ad

di
tio

na
l g

oa
ls

 
an

d  
st

ra
te

gi
es
 

w
hi

ch
 c

ou
ld
 

fo
rm

 t
he
 b

as
is
 o

f 
an
 a

lte
rn

at
iv

e 
re

gi
on

al
 

fr
am

ew
or

k 
fo

r 
co

py
ri

gh
t 

pr
ot

ec
tio

n.
 

C
oo

pe
ra

tiv
e,
 

m
ut

ua
lly

-b
en

ef
ic

ia
l 

so
lu

tio
ns

 w
ou

ld
 p

ro
du

ce
 a

 n
et

 g
ai

n 
fo

r 
ev

ei
yo

ne
 fr

om
 th

e 
pr

es
en

t s
ta

tu
s q

uo
 

a
i^

o
u

ld
 b

e 
a 

be
tte

r 
lo

ng
-t

er
m

 a
lte

rn
at

iv
e 

th
an

 th
e 

sy
st

em
 in

au
gu

ra
te

d 
by

II
. 

T
H

E
 P

IR
A

T
IN

G
 P

R
O

B
L

E
M

A
. 

A
 G

l
o

b
a

l
 P

r
o

b
l

e
m

Pi
ra

te
 i

nd
us

tr
ie

s 
ex

is
t 

in
 m

os
t, 

if
 n

ot
 a

ll,
 o

f 
th

e 
w

or
ld

’s
 m

ar
ke

t 
ec

on
om

ie
s.

 F
ro

m
 im

ita
tio

n 
R

ol
ex

 w
at

ch
es

 in
 B

an
gk

ok
 st

re
et

 m
ar

ke
ts

 to
 m

us
ic

 
re

co
rd

in
g 

do
w

nl
oa

de
d 

fr
om

 th
e 

In
te

rn
et

 in
 B

er
lin

, p
ir

at
ed

 o
r 

co
pi

ed
 it

em
s 

w
u

T
 

of
 li

ce
ns

ed
 p

ro
te

ct
io

n 
ar

e a
va

ila
bl

e 
ne

ar
ly

 ev
ei

yw
he

re
.

hi
le
 d

ir
ec

tly
 b

en
ef

iti
ng

 c
on

su
m

er
s 

by
 p

ro
vi

di
ng

 a
cc

es
s 

to
 c

om
pa

ra
bl

e 
pr

od
uc

ts
 a

t 
lo

w
er

 p
ri

ce
s, 

su
ch

 p
ir

ac
y 

un
de

ni
ab

ly
 c

ut
s 

in
to
 t

he
 p

ro
fit

s 
of

 
in

di
vi

du
al

 a
ut

ho
rs

 o
r i

nv
en

to
rs

 a
s w

el
l a

s t
he

 c
om

pa
ni

es
 li

ce
ns

ed
 to

 s
el

l t
he

ir
 

w
or

k.
 M

an
y 

ar
gu

e 
th

at
 c

ou
nt

er
fe

iti
ng

 d
is

co
ur

ag
es

 w
ou

ld
-b

e 
im

io
va

to
rs

 a
nd

 
p

ro
S

on
'^

^
^
 

ca
pi

ta
liz

e 
on

 th
ei

r 
w

or
k 

if
 th

ey
 la

ck
 m

ea
ni

ng
fu

l l
eg

al

B
y 

so
m

e 
es

tim
at

es
, 

in
te

lle
ct

ua
l 

pr
op

er
ty
 c

ri
m

e 
in
 a

ll 
its
 f

or
m

s 
ac

co
un

ts
 fo

r 
so

m
e 

si
x 

pe
rc

en
t o

f a
ll 

w
or

ld
 tr

ad
e.^

 E
ve

n 
in

 th
e 

U
ni

te
d 

St
at

es
, 

w
he

re
 c

op
yr

ig
ht
 l

aw
s 

ar
e 

st
ri

ng
en

t 
an

d 
av

er
ag

e 
in

co
m

es
 h

ig
h,
 p

ir
at

ed
 

co
m

pa
ct

 d
is

ks
 (C

D
s)

 a
cc

ou
nt

 fo
r l

es
s 

th
an

 1
0%

 o
f a

ll 
m

us
ic

 so
ld

 w
hi

le
 a

bo
ut

 
0

 /o
 o

f 
th

e 
so

ft
w

ar
e 

pr
og

ra
m

s 
th

at
 A

m
er

ic
an

s 
us

e 
ar

e 
ill

eg
al

 c
op

ie
s.*

 T
he

se
 

ra
te

s a
re

 h
ig

he
r 

th
an

 o
ne

 m
ig

ht
 im

ag
in

e 
fo

r a
n 

in
du

st
ri

al
iz

ed
 W

es
te

rn
 co

un
tr

y 
bu

t  t
he

y 
pa

le
 in

 c
om

pa
ri

so
n 

to
 p

ir
ac

y 
ra

te
s 

of
 9

0%
 o

r 
m

or
e 

in
 p

ar
ts

 o
f A

si
a 

an
d 

E
as

te
rn

 E
ur

op
e.

"

4 
A

in
on

 M
oh

d,
 

on
 p

ir
ac

y 
ri

ng
s 

w
ith
 

ad
ve

nt
 o

f O
pt

ic
al

 D
is

c 
A

ct
 N

ew
 S

tra
its

Tt
m

es
 (M

al
ay

st
a)

, O
ct

. 2
, 2

00
0,

 a
t 6

. a
va

ila
bl

e 
at

 L
EX

IS
, N

ew
s 

G
ra

up
 F

ile
oj

 C
D

s 
ar

ou
nd
 t

he
 

^'
or

ld
 a

re
 c

op
ie

s,
 

\\
q

vs
A6

. 
O

ct
 3
 2

00
0 

av
at

la
bl

ea
t L

EX
IS

, N
ew

s 
G

ro
up

 F
ile

; R
aj

u 
C

he
lla

m
, U

S$
 

L
w

S
re

a;
. B

us
in

es
s T

im
es

 (S
in

ga
po

re
), 

Se
pt

. 2
5,

 2
00

0 
at
 1 

^
i 

Id
. 

’ 
■

Vo
l. 

20
, N

o.
 1
 

H
ig

h 
Te

ch
 P

ro
du

cy
 P

ir
ac

y 
in

 E
as

te
rn

 A
si

a
14

5

B
. 

SO
M

E
 F

A
C

T
O

R
S 

D
R

IV
IN

G
 P

R
O

D
U

C
T

 P
IR

A
C

Y
 I

N
 

T
H

E
 E

A
S

T
 A

S
IA

N
 R

E
G

IO
N

^

1.
 

E
xp

en
si

ve
 I

m
po

rt
s 

an
d 

th
e 

P
op

ul
ar

ity
 o

f F
or

ei
gn

 P
op

 C
ul

tu
re

A
 c

om
bi

na
tio

n 
of

 f
ac

to
rs
 m

ak
e 

E
as

t 
A

si
a 

a 
ba

tt
le

gr
ou

nd
 f

or
 

in
te

lle
ct

ua
l p

ro
pe

rt
y 

ri
gh

ts
 e

nf
or

ce
m

en
t, 

pa
rt

ic
ul

ar
ly

 in
 th

e 
co

py
ri

gh
t r

ea
lm

. 
Fi

rs
t, 

al
th

ou
gh

 f
ew

 E
as

t 
A

si
an

 c
ou

nt
ri

es
 a

re
 a

m
on

g 
th

e 
po

or
es

t 
by

 g
lo

ba
l 

st
an

da
rd

s,  
m

os
t h

av
e 

ne
w

ly
-d

ev
el

op
ed

 o
r 

de
ve

lo
pi

ng
 e

co
no

m
ie

s 
an

d 
m

us
t 

pa
y 

fo
re

ig
n 

ha
rd
 c

ur
re

nc
y 

fo
r 

im
po

rt
ed

 p
ro

du
ct

s.*
 F

or
 c

on
su

m
er

s 
in
 t

he
 

re
gi

on
, 

im
po

rt
ed
 

ite
m

s 
fr

om
 r

ic
he

r 
in

du
st

ri
al

iz
ed
 

co
un

tr
ie

s 
ar

e 
of

te
n 

ex
pe

ns
iv

e 
co

m
pa

re
d 

w
ith
 

lo
ca

l 
al

te
rn

at
iv

es
.’ 

Y
et
 

W
es

te
rn
 

cu
ltu

re
 

is
 

im
m

en
se

ly
 p

op
ul

ar
 in

 th
es

e 
em

er
gi

ng
 m

ar
ke

ts
, a

nd
 th

is
 tr

en
d 

cr
ea

te
s 

a 
hu

ge
 

de
m

an
d 

fo
r 

W
es

te
rn

 m
us

ic
 C

D
s,
 c

as
se

tt
e 

ta
pe

s, 
vi

de
o 

ca
ss

et
te

s,
 a

nd
 v

id
eo

 
co

m
pa

ct
 d

isc
s.'

" 
A

m
er

ic
an

, 
C

an
ad

ia
n,
 

an
d 

E
ur

op
ea

n 
po

p 
si

ng
er

s 
ca

n 
co

m
m

an
d 

to
p 

do
lla

r 
fo

r 
co

nc
er

t t
ic

ke
ts

 in
 c

ou
nt

ri
es

 s
uc

h 
as

 S
in

ga
po

re
 a

nd
 

So
ut

h 
K

or
ea

."
 A

s 
on

ce
-t

ra
di

tio
na

l s
oc

ie
ti

es
 tr

an
sf

or
m

 th
em

se
lv

es
 o

ve
rn

ig
ht

, 
m

an
y 

E
as

t 
A

si
an

s 
ar

e 
at

tr
ac

te
d 

to
 t

he
 c

ha
ra

ct
er

s, 
th

em
es

, 
an

d 
st

or
ie

s 
in

 
A

m
er

ic
an

 m
ov

ie
s;
 y

ou
ng

 p
eo

pl
e 

in
 E

as
t 

A
si

a 
ar

e 
of

te
n 

be
tt

er
 v

er
se

d 
in

 
H

ol
ly

w
oo

d 
go

ss
ip
 t

ha
n 

th
ei

r 
co

un
te

rp
ar

ts
 i

n 
th

e 
U

ni
te

d 
St

at
es

. 
Y

ou
ng

er
 

ge
ne

ra
tio

ns
 in

 m
an

y 
E

as
t A

si
an

 c
ou

nt
ri

es
 a

re
 a

ls
o 

em
br

ac
in

g 
Ja

pa
ne

se
 p

op
 

cu
ltu

re
 a

t a
 f

ur
io

us
 p

ac
e,
 w

hi
le

 p
ri

ce
s 

fo
r 

im
po

rt
ed

 J
ap

an
es

e 
go

od
s 

re
m

ai
n 

ex
pe

ns
iv

e 
fo

r 
th

em
 a

s 
w

el
l.'

-

7 
In

 th
is

 p
ap

er
, “

Ea
st 

A
si

a”
 re

fe
rs

 to
 c

ou
nt

rie
s 

an
d 

ot
he

r 
te

rr
ito

rie
s 

in
 N

or
th

 a
nd

 S
ou

th
ea

st
 A

sia
. 

Th
is

 in
cl

ud
es

 C
hi

na
, H

on
g 

K
on

g,
 M

ac
au

, T
ai

w
an

, a
nd
 S

ou
th

 K
or

ea
 (“

K
or

ea
”)

, a
s w

el
l a

s 
m

os
t 

m
em

be
r s

ta
te

s o
f A

SE
A

N
 (t

he
 A

ss
oc

ia
tio

n 
of

 S
ou

th
ea

st 
A

si
an

 N
at

io
ns

). 
Ja

pa
n 

is
 a

ls
o 

a m
em

be
r 

of
 t

he
 r

eg
io

n,
 b

ut
 1 

do
 n

ot
 d

ea
l w

ith
 it

 d
ire

ct
ly

 in
 t

hi
s 

pa
pe

r 
be

ca
us

e 
th

e 
co

un
try

 h
as

 a
 la

rg
er

 
ec

on
om

ic
 a

nd
 d

ip
lo

m
at

ic
 p

re
se

nc
e,

 a
nd

 is
 su

bj
ec

t t
o 

a 
di

ff
er

en
t r

an
ge

 o
f p

ro
bl

em
s a

nd
 s

ol
ut

io
ns

 
th

an
 it

s 
ne

ig
hb

or
s. 

I d
o 

no
t i

nc
lu

de
 N

or
th

 K
or

ea
 o

r B
ur

m
a 

(M
ya

nm
ar

) 
in

 m
y 

di
sc

us
si

on
 d

ue
 to

 
th

ei
r i

nt
er

na
tio

na
l i

so
la

tio
n 

an
d 

la
ck

 o
f m

ar
ke

t e
co

no
m

ie
s.

8 
W

or
ld

 T
ra

de
 O

rg
an

iz
at

io
n 

(W
TO

), 
Tr

ad
in

g 
in

to
 th

e 
F

ut
ur

e 
— 

th
e 

or
ga

ni
za

tio
n 

- L
ea

st
-d

ev
el

op
ed

 
co

un
tr

ie
s 

(v
is

ite
d 

O
ct

. 
10

, 2
00

0)
, 

av
ai

la
bl

e 
at

 h
up

://
w

w
w

.w
to

.o
rg

/e
ng

!is
h/

th
ew

to
-e

/w
ha

tis
-e

/ti
f-

c/
or

g7
-e

.li
tm

.
9 

Ji
m

 P
at

te
rs

on
, A

si
a'

s 
st

re
et

 m
ar

ke
ts

. I
nt

er
na

tio
na

l T
ra

ve
l N

ew
s, 

O
ct

. 
1, 

20
00

, a
t 6

0.
10

 S
-E

 A
si

a 
is

 N
ew

 M
ar

ke
t f

or
 W

es
te

rn
 A

rt
is

te
s,

 T
he

 S
tra

its
 T

im
es

, S
ep

t. 
15

, 1
99

3,
 a

t 7
, a

va
ila

bl
e 

at
 

LE
X

IS
, N

ew
s 

G
ro

up
 F

ile
.

11 
Id

.
12

 A
dv

an
ce

 o
f 

th
e 

an
ta

zo
ne

su
. T

he
 E

co
no

m
is

t, 
Ju

ly
 2

2,
 2

00
0,

 a
va

ila
bl

e 
at

 L
EX

IS
, 

N
ew

s 
G

ro
up

 
Fi

le
.



^i^(^onsm International Law Journal 

2. Rapid Growth of Economies and Markets
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ones which play popular tunes or videogames, and new technologies 
oviding wireless Internet access.-- Cellular phone use continues to grow' by 
ore than 30% a year throughout the region, making East Asia the world’s 
gest and fastest growing market for cellular phones.”

Although not nearly as quickly, the region is catching on to 
mputers as well.-'' Computers and related components are often 
anufactured in East Asian countries, and are available at reasonable prices, 

n cities such as Kuala Lumpur, Hong Kong, Bangkok, and Seoul, Internet 
fcafes and computer rooms have sprung up in large numbers, making it 
ossible for those who do not own computers to gain access to them for a 

Ismail hourly fee.-^ But along with this spread of hardware, consumers and 
businesses also need the latest software. Few East Asian companies have 
caught up with their Western counterparts in this regard, so imported 

‘ operating systems and apphcation software are indispensable. Among the 
most popular software programs are Microsoft applications and computer 
games, also the most frequently counterfeited products.^

4. Intellectual Property and Culture

The Western legal tradition places a high value on private property 
rights, but this is not necessarily the case for other cultures outside of Europe 
and its historical sphere of influence.” The intellectual property right is 
basically a form of property, although the copyright, trademark, or patent 
holder only keeps his or her exclusive right for a set period of time.” Such a 
period is usually prescribed by law to avoid monopolization and a stagnancy 
of innovation.” In the West, property rights have been associated with natural 
law for thousands of years, and limited monopolies in copyrights and patents 
have been recognized in European law since at least 1460.

n Heidi Jeter and Aleah Mickelson, 25 Innovative Devices. Wireless Week, Sept. 18, 2000, at 62.
23 Cheng, supra note 20.
24 Id.
25 Julie Schmit, Cyberspace cafes catching on abroad, USA Today, Apr. 14, 1999, at 8B.
26 Sairoong Dhamacharem, Software-Sellers Ask Thai ISPs To Police Web Sites, Newsbytes, Sept. 

14, 2000, available at LEXIS, News Group File.
27 Richard E. Vaughan, Defining Terms in Intellectual Property Debate: Are the North and South 

Arguing Past Each Other When We Say “Property "? A Lockean, Confucian. and Islamic 
Comparison, 2 ILSA J Int'l & Comp L 307, 308-10 (1996).

28 Id. at 331.
29 Id.
30 The Venetian Senate recognized limited copyright monopolies in 1460, and several years later 

enacted a patent law. Paul A. David, Intellectual Property Institutions and the Panda's Thumb: 
Patents, Copyrights and Trade Secrets in Economic Theory and History, in Global Dimensins of 
Intellectual Property Rights in Science and Technology 51 (Wallerstein et al. eds., 1993), cited in 
Vaughan, supra note 27, at 307.



East Asians have different views from Western people towards
intellectual propeiy rights (IPR) and private property in general. Modem 
egal systems, m addition, are largely Western innovations which have been 

introduced relatively recently into many East Asian countries. While law and 
pnvate property may be effective additions to these societies, other systems of 
property and problem-solving have existed in East Asia for thousands of 
years. Today, m countries like Taiwan, South Korea, Japan, Thailand, and 
Malaysia, the imported systems are functioning well, but only in that thev 

ave been accepted, absorbed, and redefined as part of a greater whole. 
bSn^arier^ concepts will not always work in consistent ways across cultural

A ■ V there are certain regional similarities throughout East
Asia, It IS difficult to make broad generalizations about the peoples or their 
cultures The region stretches from the mountains of Burma to the ports of 
apm the pkms of Mongolia to the jungles of Borneo. Social and cultural 

attitudes in East Asia have been shaped by a variety offerees, and there are
great vanations from area to area, countiy to country, and sometimes even 
village to village.
T 1 “ important regional variation is the influence of
Islam, which spread from its beginnings in the Middle East to cover most of 
Malaysia Indonesia, and Bmnei. For hundreds of years, it has been a driving 
force in shapmg society, culture, and law in these three countries There ha? 
been some debate over whether the Koran and Islamic cultural traditions have 
a place for mtellecPial property riglits or product piracy.^' This region’s 
Islamic influence distinguishes it from other parts of East Asia and this 
1 ustrates that sweepmg generalizations of Asian attitudes towards intellectual 
property can be dangerous. Intellectual property rights may be viewed veiy 
differently in Jakarta than they are in Tokyo. ^

That said, most parts of East Asia have been influenced in one way 
or another by Chma, a historical giant in the region. Buddhism, Taoism and 
Confucian ethics and stmeture all reached much of East Asia through China 
Many countries had relations with the imperial monarchy there, which
influenced their systemsofgovemmentand law. Chinese high culture has had
^ undeniable impact upon Japan, Korea, and China’s neighbors in 

ochina, while Taiwan and Hong Kong are direct descendents and 
• ^ Chinese city. Thus, an examination of attitudes towards
mtellectual property in the Chinese cultural tradition illustrates how many 
East Asians approach the matter from a different viewpoint than thefr
counterparts m the West.

148 Wisconsin International Law Journal
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In the strongly Confucian tradition of China, intellectual works 
belong not to the creator, but to the human society as a whole.^- Master 
scholars in ancient times wrote not for personal profit, but for “edification and 
moral renewal.” ” Thus, a major incentive for creativity in Confucian 
countries even today is cultural esteem rather than material gain.^*' In the 
Chinese tradition, copying and imitation are not condemned as plagiarism, 
but instead are seen as part of an accepted learning process. Through 
copying the work of a master, the student both honors the original creator and 
betters his or her own abilities.

In the West, one sees art students at the great museums of Europe 
copying paintings by Renaissance masters. But this exercise is rarely regarded 
as an end in itself; it is designed to further students’ abilities so that they may 
produce better creative works of their own. In much of Asia, copying is both 
the means and the end, because the original creator has produced the 
definitive work.^‘ This acceptance of imitation, combined with the fact that 
original works traditionally became part of the public domain, has made it 
difficult for Western-style intellectual property protection to succeed in East 
Asia.^’

C. THE NATURE OF PRODUCT PIRACY

, i. An Entrenched Industry in East Asia

Product piracy is an entrenched industry and a fact of life for 
legitimate businesses operating in East Asia.^" Long before Microsoft 
introduced its Windows software, name-brand products and other expensive 
items were being counterfeited and sold for less in street stalls and large 
markets. Today, one can find shirts with Nike, Tommy Hilfiger, or Polo 
trademark logos for under two dollars in almost any market in an Asian

32 Patrick H. Hu, Mickey Mouse in China: Legal and Cultural Implications in Protecting U.S. 
Copyrights, 14 B.U. Int'l L.J. 81, 104 fl996).

33 William P. Alford, To Steal A Book is an Elegant Offense: Intellectual Property Law in Chinese 
Civilization 29 (1995), cited in Hu, supra note 32, at 85.

34 Kyung-Won Kim, A High Cost to Developing Countries, New York Times, Oct. 5, 1986, at 2.
35 Frankie Fook-Lun Leung, Tradition of Copying in China Fuels the Piracy of Intellectual 

Property, L.A. Times, Mar. 5, 1995, at D2, cited in Hu, supra note 32, at 104.
36 Id.
37 Victoria Slind-Flor, IP Law in China Is Still Young, Nat'l L.J., Dec. 13, 1993, at 35, cited in Hu, 

supra note 32.
38 Yasmin Ghahremani, Freeloading downloaders take on Hollywood, Asiaweek, Sept. 22, 2000, 

at 67.



capital city - Opening quotes on “Rolex” watches often start above US $20
but they can be bargained down to around $7.50 if one is good or lucky-
Some market vendors selling Gucci, Versace, and Prada handbags are sa^^
enough to keep a pocketful of various labels; once a customer chooses h^

name-brand tag and have it installed on
T f r. u" people are

meant to be fooled by product counterfeiting; most sales are not a matter of
creating an illusion, but of creating an image where the real thing is more 
expensive than most local people would want to pay or can afford.

2. The Copyrighting Problem: CDs and Software as Examples

In the 1990s, compact disks became popular items to counterfeit and 
explosive growth in the pirate CD industry easily outpaced rates of traditional 
product piracy.- According to recent figures, CD piracy is continuing to

topped 600 million units in 2000.- Pirated music recordings accounted for 
more than one third of all worldwide CD and cassette sales in 2000, while

capacity has more than doubled in the last five 
years. In a 2001 report on music piracy, an international music industiy 
ssociation called Asia “the hub of pirate CD production” and noted th^

rTs domestic piracy

fh. d f production capability represents not onlythe demand for music CDs, but also a proliferation of new optical disc 
formats with the spread of Recordable CDs, Video-CDs, and CD-ROM 
counter software.- According to a report commissioned for computer
similaTto tha't f groups, the global piracy rate for software applications is 
similar to that for music recordings at 36%, representing a $12 billion loss to

^ Wisconsin International Law Journal

39 Judith Morgan, Bargain days in K.L 
Tribune, July 25, 2000, at F-12.

40 Patterson, supra note 9.
41 Id.

and they’ll clean your glasses for free, San Diego Union-

" '4. ■994,at7.

2001),^at°2.^' federation of Phonographic Industries (IFPI), Music Piracy Report 2001 (June

44 Id.
45 Id. at 10.
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software companies." With losses of this magnitude, it is no wonder that 
these industries have banded together on global, regional, and domestic levels 
to fight for tougher copyright laws and enforcement.“* One such group taking 
a tough stance explains that product piracy “robs governments” of huge tax 
revenues, “erodes culture, destabilizes legitimate economic activity and 
nurtures serious crime.”"

D. So f t w a r e , Vid e o  a n d  Mu s ic  Pir a c y : Wh a t  It  Is  
AND How It  Wo r k s

Though the traditional meaning of piracy is “robbery on the high 
seas, the term is also defined today as “the unauthorized use of another’s 
production, invention, or conception, especially in infringement of a 
copyright. Piracy of music, software, movies, videos, and other recordings 
can work in a variety of ways. In recent years, Internet piracy has become a 
huge new source of illegal music duplication through file-sharing and pirate 
websites, though the actual impacts of this new wave are hard to quantify.” In 
this article I focus primarily on physical forms of product pirating, because 
East Asia remains a hot spot for pirate production and the visibility of 
physical piracy probably makes it more amenable to regulation.”

According to Microsoft, one common form of sof^are piracy is 
called end-user copying, which occurs when an original purchased program is 
copied and distributed without license to individuals or businesses.” A second 
type of piracy is the duplication of software by Original Equipment 
Manufacturers (OEMs).” Many makers of personal computers sell their 
products with pre-loaded software for the convenience of the consumer; 
piracy occurs when an OEM uses a single licensed copy of software for 
installation on many machines without separate licenses for each eventual 
consumer.” A variation of preloading piracy that is common in East Asia 
occurs when computer dealers illegally duplicate software onto machines for

47 International Planning and Research Corporation, 1999 Global Software Piracy 
2000), at 2.

Report (May

48 Id.
49 International Federation of Phonographic Industries (IFPl), Music Piracy Report 2000 (June

2000), at 4.
50 Merriam-Webster’s Collegiate Dictionary, “Piracy" (visited Oct. 21, 2000), m-mhbk at

http://www.m- w.com.
51 IFPI, supra note 49, at 4.
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53 Microsoft, Protecting against software piracy (visited Oct. 21, 2000), available at 

http: //www.microsoft.com/piracy.
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III. Th e  Pr o s  a n d  Co n s  o f  Pir a c y  in  De v e l o pin g  

AND Ne w l y  De v e l o pe d  Co u n t r ie s

A. Th e  Be n e f it s

Product piracy enriches a host country in a number of ways. First, 
there is the obvious benefit to consumers: counterfeited products are cheaper 
than legally-made alternatives.^ Even in a country believed to be a net 
exporter of pirated software or CDs (as defined by production capacity minus 

emand), there is invariably a strong domestic pirate market.'^'' As long as 
there is consumer demand for pirate prices versus imported ones 
counterfeiting will probably always exist at some level.

Buying pirated goods also strengthens local industry rather than 
supportmg large corporations based in foreign countries. While pirate 
manufacturing and supply chains are not always domestic, they are at least 
regional, so a person buying pirated music in Hong Kong could be supporting 
a factory in China or Malaysia, with smuggling, distribution and sales taking 
place m between." In other cases, an entire industry might be domestic. 
Piracy has increased the size of product markets by making goods available to 
people who might not otherwise be able to afford them. According to one 
software retailer in Bangkok, “if I sold (the real thing), I wouldn’t even sell 
10 percent of what I’m selling now.”“ Although most governments oppose 
piracy, it is easy to see why some in the developing world are quite happy to 
look the other way while their people reap the many benefits of product 
piracy.

Another argument supporting domestic piracy is that it facilitates 
technology transfers and expands a country’s technology base." For countries 
which are net importers of technology, as most are in Southeast Asia, it can 
seem a slow wait for local industries to develop and for foreign companies to 
mvest while the modem world demands that the country import expensive 
technology to keep up with the modem world. The recent worldwide 
explosion in optical disc manufacturing capacity is a good example of this; 
in Taiwan, Hong Kong, Singapore, Macau, and Malaysia, pirate industries 
have contributed to building up the necessary stmctures for huge over-
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capacities in optical disc production capabilities.™ Total legitimate demand 
for all types of discs in Taiwan, for example, was 255 million units in 2000, 
while the country’s current estimated production capacity has reached seven 
billion units.” Legitimate or not, this is a huge benefit to Taiwan in terms of 
expanding its technology base. The growth in production facilities probably 
also means that more people have been trained to use them. If this is so, then 
we can also credit pirate industries (which account for at least some of the 
production) with promoting greater training and education for the host 
country’s work force.

B. Th e  Dr a w b a c k s

In contrast to the above arguments, there are also many ways in 
which pirate industries block developing countries’ progress. Probably the 
most important reason involves relations with other nations and companies 
which are net exporters of technology and can represent future sources of 
investment. For example, as long as the pirates in Countiy X continue to 
make and distribute counterfeit copies of Company A’s software. Company A 
has little reason to build factories of its own and train a local work force to 
make legal products in Country X. Whether or not such investment would be 
a direct consequence of halting product piracy and whether gains from 
legitimate business in a country’s tax revenues, employment, and lower prices 
would outweigh the loss of pirate industries remains to be seen in most of 
Asia. In any case, a technology-importing government must also be wary of 
its international standing and relations with richer trading partners.

Opponents of product piracy also point out that it has been linked to 
organized crime and argue that passive tolerance of piracy tends to worsen a 
country’s problems of crime and public safety.™ The Italian mafia, Russian 
mob, and Chinese triads are reportedly behind some of the largest pirating 
operations in the world.™ A recent news article points out that in late 1999, 
Latin American authorities tore down an illicit CD-producing factory in 
Paraguay.” The factory, which produced CDs for the Brazilian market, was 
run by Taiwanese nationals who were employed by a Chinese organized 
crime syndicate.” Because normal loans can be hard to obtain, counterfeiters 
often look to organized crime for the significant funds needed to start an

70 IFPI, supra note 43, at 3.
71 Id.
72 Id.
73 See Buckley, supra note 5.
74 Id.
75 Id.
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operation; in return, syndicates can make healtliy returns on their investments 
and use counterfeit businesses for laundering money/'^

The most common argument against allowing pirate industries is that 
they hamper legitimate ones.” For example, bona fide software companies, 
suffer nearly $3 billion in lost profits each year due to piracy in the 
Asia/Pacific region.™ Some 85% of the Microsoft products on sale in 
Indonesia are fakes; such large foreign companies would certainly stand to • 
gain if the pirates were put out of business.” But because the anti-piracy battle 
is often framed as a war between richer and poorer countries, one fact often 
forgotten is that local businesses can suffer just as much as foreign companies 
from piracy.®" In Vietnam, for example, rising rates of counterfeit software 
production have prevented fledgling local software makers from gaining a 
foothold in the market.*' Quoted in a local daily, executives of legitimate 
eompanies said that their businesses would grow by 300-400% if the 
government stepped up copyright enforcement and trimmed piracy rates 
(currently at 98%) by 30-40%."- Without more government protection, some 
of the firms were considering closing, as they continued to incur losses even 
as they produced more.*" These should be serious considerations in a poor 
country which is stmggling to develop a functional economy and industrial 
base; the choice is between the benefits of piracy and the benefits of stopping 
it.
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IV. In t e r n a t io n a l  In t e l l e c t u a l  Pr o pe r t y  

Pr o t e c t io n  u n d e r  TRIPS

Wisconsin International Law Journal

A. An  Ag r e e me n t  w it h  Te e t h : TRIPS a s  Pa r t  o f  t h e  
In t e r n a t io n a l  Ec o n o mic  Sy s t e m

IT T?' agreement is annexed, along with other products of the
ra^ay Round of GATT, to the agreement establishing the WTO “ TRIPS 

outlm« minimum standards of international protection for intellectual

(IP) agreements covered tmdemark, copyright, and palm riS^TS
oAer aspects of IP, none before TRIPS was linked directly to the system of

Mdl m effect and incorporated into TRIPS by reference, include the Paris

fa the Protection of Literaiy and Artistic Works, the Treaty on Intellectual 
^operw m Respect of Integrated Circuits, and the Intematilal Convention

fa the Protection of Performers, Producers of Phonograms and Broadcasting

( IPO) had pnmaiy responsibility for international IP law, and it is still 
arged with implementing these earlier conventions.®

As Professor J.H. Reichman has written, TRIPS is the most
l^el at the international
evel.® Though the Tokyo Round of GATT included negotiations on

. ^ ^ global trading agenda.’" Linking IP rights
to the GATT and the WTO stmcture which emerged from the Umguay

S4 TRIPS Agreement, supra note I

S6 Pulmano, supra note 76, at 261. ^ ^ Agreement, supra note I, Preamble.

87 TRIPS Agreement, supra note 1.
88 World Intellectual Property Organization (WlPO), Ann. Rep 1999 (2000)
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and Dispute Resolution: Principal Paper- Enforcement
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Round was controversial from the start.*' Developing eountries questioned 
GATT s jurisdiction and lack of expertise in IP issues, and they worried that 
giving GATT this new area of mandate would allow richer countries to 
maintain their technological advantage, a stranglehold over the rest of the 
world.*- However, developing eountries at the Umguay Round negotiations 
settled for a bargain that would allow them extra time to implement TRIPS.*^ 
For newly-industrialized eountries (NlCs), this grace period ended on January 
1,2000, while lesser-developed countries (LDCs) have until July 1,2006 to 
implement the provisions of the TRIPS agreement.**

The decision to move IP from the realm of United Nations-affiliated 
international law and marry it with the Umguay Round agreements and WTO 
trading sfructure gave IP an unprecedented enforcement mechanism: the 
WTO dispute settlement system.** Previous international IP agreements, such 
as the Berne and Paris Conventions, laeked teeth in that they put forth no 
meamngful systems of enforeing what they set out to aecomplish.*'' In 
contrast, TRIPS compliance can be direetly enforeed through the WTO.** 
Whereas signatories to the earlier eOnventions eould largely dispense with 
their obligations by passing statutes eontaining minimum standards of IP 
protection, WTO members under TRIPS must go much further.** A member 
state diat passes a TRPS-compliant statute must give foree to this law by 
applying its minimum standards of proteetion in aecordanee with procedural 
and administrative requirements.** Countries must provide adequate remedies 
through administrative and judicial channels and, as Professor Reichman 
explains, “rights holders who eannot translate substantive vietories into
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effective remedial action at the local level may eventually trigger the WTO's 
dispute-settlement machineiy.”""

Emerging countries today who want to experience free trade benefits 
through the WTO must sign on to all of the Uruguay Round agreements as a 
package deal.'"' These include TRIPS and the Understanding on Dispute 
Settlement (DSU), which empowers a WTO dispute settlement board, ad hoc 
panels, and a standing appellate body to decide questions arising under 
GATT, TRIPS, and other related agreements."'- WTO members thus agree to 
implement and enforce TRIPS domestically; those who do not risk an adverse 
panel recommendation, possible retaliation, and a much-weakened position at 
international negotiating tables."'^ The marriage of TRIPS with the global 
trading system has given international IP protection immense new power and 
also succeeded in bringing many new nations into the community of IP law.'"*

B. Co py r ig h t  Pr o v is io n s  o f  TRIPS

TRIPS incorporates Articles 1-21 of the Berne Convention, which 
are the foundation of its copyright section.'"* These provisions protect literary 
and artistic works and articulate a holder’s rights to control reproduction, 
translation, and communication to the public.'"" The convention provides that 
illicit copies of a protected work may be seized.'"^ TRIPS Article 10 adds to 
the list of protected works under the Beme Convention all computer programs 
and any data compilations which represent original intellectual creations.'"" 
Article 11 obligates member countries to provide exclusive rental rights with 
respect to computer programs and cinematographic works, though if 
widespread copying of cinematographic works results in material detriment 
to the author, rental rights need not be provided.'"" For most works, including
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101 J.H. Reichman, Universal Minimum Standards of Intellectual Property Protection Under the 
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software and musical recordings, TRIPS requires a minimum term of 
protection of fifty years from the date of publication (or fifty years from the 
date of creation for unpublished works)."" TRIPS also requires that WTO 
members impose criminal penalties for commercial-scale copyright piracy 

and trademark infringement.'"

C. Th e  En d  OF THE Gr a c e  Pe r io d

Because most East Asian countries are classified as Newly- 
industrialized countries (NICs), their grace period for TRIPS implementation 
has ended."' Of the countries in the region, only Burma (a WTO member as 
Myanmar), Laos and Cambodia (acceding to the WTO), and Viemam (a 
WTO observer) qualify as Least-developed countries (LDCs) with extended 
grace periods."' However, the process of enacting and enforcing TRIPS- 
compliant laws has proved a challenge for many countries and remains 
incomplete in much of the world. As the following section indicates, the 
United States and other net exporters of high technology products are closely 
tracking the progress of these countries as they work to implement new laws 
and mechanisms of enforcement. With the expiration of the NICs deadliiie, 
industrialized countries, industry associations, and large corporations with 
interests in IP protection are stepping up the pressure on many East Asian 
countries to move ahead with these efforts. Most developing and newly- 
developed countries do not need to be reminded that anything short of total 
compliance with TRIPS puts them at risk of WTO dispute settlement action 
and unilateral retaliation through measures such as the United States’ Section 

301.'"
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V. Re c e n t  IP Pr o t e c t io n  Ef f o r t s  Ar o u n d  t h e  

Re g io n "®

A survey of the countries and territories of the region and their recent 
efforts to protect intellectual property rights helps to paint a more complete 
picture of the piracy issue. While some countries have been more successful 
than others in addressing counterfeit production or retail, none have come 
close to eradicating it. In fact, in each market surveyed, legitimate software 
^d music producers have a smaller market share than their imitators. 
pother Pu^ose in documenting counOy-by-country enforcement is to show 
the overall fiiuhty of present approaches; even as one countiy improves in its 
efforts (which few have managed to do), counterfeit source producers can 
seek out the region’s weakest link and move their operations there overnight. 
With numerous points of entry and scarce resomces for border enforcement 
around the region, it will be a long time before smuggling is no longer viable, 
n absence of a stronger regional approach to copyright protection and 

enforcement, markets in East Asia will continue to function as they have for
many years and product piracy will continue to thrive as it does today in these 
countries.

1. Indonesia

The Office of the United States Trade Representative (USTR) 
reports that Indonesia’s enforcement regime for intellectual property 
pro ecbon remains seriously deficient.'' ’ Indonesia has not yet passed TRIPS- 
comphant intellectual property laws."* In 1999, Microsoft Indonesia was 
pleased by a 30% growth in its product sales, which may indicate some 
movement away from piracy on the part of the government, businesses and 
individual consumers.- However, Indonesia still has some of the highest 
piracy rates in the world and it has become a hotbed for illegal optical media 
production.^ The USTR recently reported that Indonesia’s music and 
business so We piracy rate is estimated to be 87%, with motion picture 
piracy at 90/o and game software piracy at 99%. As long as cormption

"5 For my definition of the region, its parameters, and the scope of this analysis, please see supra

Planning and Research Corporation 
117 USI R, jHpro note 114. ’
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supra note 47, at 7.
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continues in the country’s non-transparent legal and judicial system, there will 
be no serious enforcement of intellectual property rights protections. 
Indonesia has experienced some political instability in recent years, and it is 
doubtful that the coimtry will be able to enact a serious enforcement regime

anytime soon.

Macau began 2000 on the USTR’s “Priority Watch List” for possible 
301 trade sanction actions, but its enactment of a tough, new TRIPS- 
compliant copyright law and other reforms led the USTR to lower its risk 
ratingThe government recently established an Intellectual Property 
Department to manage enforcement policy, and issued a decree requiring all 
government offices to use only licensed software.'^^ Several months later, the 
government signed a Select Agreement with Microsoft to use the company’s 
software in its forty-four government departments and units for a two-year 
period Whether Macau will successfully implement these measures through 
effective enforcement remains to be seen. The USTR has also been 
encouraged by Macau’s adoption of a licensing requirement for raw materials 
used in optical disc manufacturing, but it points to the recent light sentence 
handed down by a Macau court to a major pirate CD manufacturer as 
evidence that the territory still needs to be more serious in confronting the

problem.'^

With music and software piracy rates of about 90%, China is the top 
country on the international recording industry’s domestic piracy priority 
listWhile these relative rates have not risen in recent years, they are 
illusory China’s pirate market has recently expanded by 100% even as 
legitimate sales of new optical disc formats have also increased.'^* China’s 
accession to the World Trade Organization (WTO) is an important step for 
those favoring greater copyright enforcement, as the country will now be

I23 Office of (he United States Trade Representative (USTR), 2000 Special 301 Report (May 2000),

2. Macau

3. China

at Watch List, Macau.

, j , f . in $21.fib software piracy battle, Hong Kong Imail, Sept. 7, 2000, 
Macau taiiaea Jot rote m ■
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accountable for its failures through the 
WTO s system of dispute resolution.- In 2000, China agreed, as partrf the 

gotiations on Its WTO accession, to implement the TRIPS agreement 
without the need of a transition period.The USTR rennrtc that 
pr„ementation of ChinL

^ hig^^ priority forts
ice. China has made some solid efforts to enforce optical media controls 

mandated that its government ministries use only authorized software and 
cracked down on both illegal replicating and smuggling.- The lattW is 
btn bTh ^ overcapacity of production capability and has
Though Chta^b”"^^^ importer of various pirated materials.'^^

4. Singapore

of its nsfI"Z°»i" > '*as 51 %, lower than many
bteSmee, Tr^ Miration of Phonographic
industries (IFPI) estimated Singapore’s disc pressing capacity at 490 million

units This suggests a great export potential, and the USTR in 2000

insutticient to halt a strong in-flow of pirate articles from neighborimr 
countries.- Counterfeit products including CDs, VCDs, and CD-ROMs are
WrXh to h!S rn r Singapore's current
taveStil 1'rt anfontement puts the burden and costs of
investigation and prosecution upon the copyright holder- Current
enforcement measures are not sufficient to seriousrmduce pLuct“ 
sales of pirated goods in Singapore."- Aithough infomation ab^ut Singapoie

129 td. at 3.
■3b USTR, supra note 123, at Section 306 Monitoring, China.
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es not appear in the USTR’s most recent Special 301 report, the music 
jstry continues to list it as an important source of illegitimate discs.'*

5. Taiwan

As noted earlier, Taiwan is a huge producer of optical media and has 
he potential to be a large user and exporter of pirated discs without strong 
nforcement of intellectual property laws.'"" In 2000, the music industry 
stimated Taiwan’s disc production capacity at seven billion units, while total 

legitimate demand for all discs was approximately 255 million units.'* 
Taiwan remains a haven for pirates,” according to the USTR’s most recent 

report.'* In addition, the Taiwanese government has failed to enact strong 
optical media licensing legislation or shut down known pirate operations.'“ 
The USTR even doubts that Taiwan’s copyright and patent laws are in 
compliance with TRIPS, although it hopes that these will be strengthened 
shortly.'*

6. Malaysia

In May 2000, the USTR placed Malaysia on its “Priority Watch 
List” as a country which has failed to sufficiently protect intellectual property 
rights.'* With a software piracy rate of 71% in 1999 and an optical disc 
production capability that far outweighs domestic demand, Malaysia remains 
a hotbed of piracy.'" Because demand for new media has increased 
throughout Southeast Asia and Hong Kong has cracked down on its copycats, 
a number ofpirate syndicates have moved their operatiohs to Malaysia.'* 
The USTR’s most recent report praises Malaysia for enacting new intellectual 
property protection laws, including the Optical Disc Act.'" The key, as 
always, will be how well it is enforced, and the jury is still out on how or 
when this will be done.'“ The courts have been another big problem in 
Malaysia, since they have long dockets and have produced almost no criminal

140IFPI, supra note 43. at 3.
141 IFPI, supra note 49, at 2.
142 IFPI, supra note 43, at 3.
143 USTR, supra note 114, at Priority Watch List, Taiwan.
144 Id.
145 Id.
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147 International Planning and Research Corporation, supra note 47, at 7; IFPI, supra note 43, at 3. 
I4S Mohd, supra note 4.
149 USTR, supra note 114, at Priority Watch List, Malaysia.
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convictions for piracy.'^' The government has been reluctant to invest 
resources in prosecuting counterfeiters, and a lack of prosecution and 
conviction has done little to deter pirates from committing future or repeat 
offenses.

7. Hong Kong

Hong Kong has had more success than its Asian neighbors in 
stamping out counterfeiting.'" Authorities have recently closed about 90% of 
the retail outlets in Hong Kong"that were selling pirated intellectual property 
items.'" The USTR has praised Hong Kong’s efforts to implement effective 
optical media controls and called it a model for other countries where piracy 
is rampant. " However, Hong Kong still had a 56% software piracy rate in 
1999, a drop of only six points in the last five years.'" And despite the 
territory s improvement, many pirate syndicates once based there have moved 
production to more tolerant countries like China and Malaysia.'" As long as 
governments implement solutions domestically and not regionally, pirates will 
follow the easy money from counhy to country.""* Production will thrive 
where it is tolerated, and copycats will continue to move products through 
distribution channels which capitalize on East Asia’s many waterways, ports, 
and lax or corrupt border controls.'"

8. South Korea

While South Korea’s relative rate of software piracy has declined, 
this has been in large measure due to an increase in overall software 
consumption; total revenue losses to piracy remain high.'“ Pirated goods are 
still widely available in South Korea and the USTR is particularly concerned 
about the country’s lack of enforcement to protect against foreign software 
product comiterfeiting."" South Korea has recently stepped up copyright 
enforcement and established a standing organization to enforce intellectual

151 Id.\ USTR, supra note 123, at Priority Watch List, Malaysia.
Mild.
153 Mohd, supra note 4.
154 HK Expecting Business Boom on China WTO Entry, Asia Pulse, Oct. 3, 2000, available at 

LEXIS, Newsgroup File.
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property rights.'*- However, it is unclear how effective this enforcement will 
be, and the country’s intellectual property laws still do not grant the full 
protections mandated by TRIPS.

9. The Philippines

The “love bug” computer virus epidemic in 2000 focused global 
attention on the growth of high technology training and manufacturing in the 
Philippines.'" As the country’s computer usage grows, so too does its need for 
software: demand for both legal and illegal types has increased in recent 
years.'" The USTR states that the number of CD production lines in the 
Phillipines has doubled in the last year, and the country is becoming a 
destination for counterfeiters forced out of other Asian countries with “more 
vigorous enforcement regimes.”'" Many kinds of counterfeiting have been 
widespread in the Philippines, and due to the general perception that 
copyright infringement is a minor offense, most judicial penalties for 
offenders have been light.'*’ The Phillipines has continued to work on 
legislation to properly implement its TRIPS obligations, but deficiencies and 
ambiguities remain in existing laws.'*" Intellectual property protection is one 
of a number of issues being considered by an economic reform task force 
under the current government.'*’

10. Thailand

Counterfeiting is also common in Thailand, which has consistently 
experienced software piracy rates of 80% or more in recent years.'™ While the 
government has stepped up raids and other efforts to eradicate piracy in retail 
markets, growth in these same industries has outpaced their enforcement 
efforts.'’' Optical media production has increased in Thailand, yet the 
government has not addressed this trend with an effective regulatory 
system.'” Despite conducting more raids, local police are susceptible to

162 USTR, supra note 114, at Priority Watch List, Korea.
163 Id.
164 Julie Chao, 7just want respect for my work,' suspet in Love Bug case says, Toronto Star, Oct. 30, 
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the fact that they include naked or half-naked women featured prominently 
their covers.
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VI. WHY TRIPS WILL BE SIMILARLY 

INEFFECTIVE

TRIPS is an inadequate solution to global and regional piracy 
problems for several reasons. First, it assumes that each WTO member nation 
will be able to exercise effective control over the private production, 
distribution, and sales of certain products within its borders. Yet in many of 
the countries with serious piracy problems, effective regulation or 
enforcement of any sort has proven elusive. For developing and newly- 
developed countries, enforcing the minimum levels of IP controls demanded 
by TRIPS means allocating precious resources to build, implement, and 
operate new regulation systems.

In addition, product piracy is a profitable domestic industry which 
provides a valuable service. Whether a counterfeit enterprise is ftinded 
through organized crime or is a purely local business, a host government 
cannot ignore the fact that it creates jobs and local income, while giving 
consumers affordable software and music. If not for the pirates, many 
businesses, schools, government offices, and individuals might not be able to 
afford name-brand software. While governments may lose out on tax revenue 
from legitimate music and software sales, kickbacks and bribes offer an 
alternative source of revenue at many levels. As long as the benefits of piracy 
outweigh the trouble it causes for a tolerant country’s relations with foreign 
nations and investors, any steps which that country takes to protect 
intellectual property rights and enforce minimum standards will be largely 
symbolic or token in nature.

Recent enforcement attempts illustrate the futility of current 
programs. Given the impossibility of maintaining continuous active 
enforcement at a high level, crackdowns on pirate retailers are perhaps the 
most common embodiments of these enforcement programs in countries 
throughout the region.Yet even these symbolic crackdowns are ineffective 
in places where corruption is rampant. In Thailand, for example, retailers 
learn about planned crackdowns from the local police long before they 
happen.'®^ Even when they’re unexpected, these crackdowns are viewed more 
as a business risk than a reason to shut down one’s operations.

182 Id.
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uestion, “May a developing country reply to a TRIPS violation claim that its 
tutory enactments ftilfill WTO obligations (but) that the actual enforcement 
its laws is uniquely a matter of prosecutorial or judicial discretion?” This 

gal window remains open.
Even if textbook TRIPS compliance is required by the WTO, it will 

difficult to clamp down on violations while they remain particularly 
widespread. As Professors J.H. Reichman and David Lange have written, 
factors tending to influence non-cooperative behavior remain strong.™ As 
long as the status quo is the more attractive option, it is unlikely that many 
countries will yield to TRIPS compliance.'” If few countries yield, an 
atmosphere of noncompliance will prevail and effective enforcement will be 
next to impossible.'”

In addition to the ineffectiveness of this TRIPS-centered system, a 
number of observers have criticized its effect upon democratic 
development.'” Professor Neil Weinstock Netanel, who sees the traditional 
copyright as a democratic concept, believes that TRIPS damages the 
prospects of global democracy by requiring an upward harmonization of 
copyright laws.'** Instead, he advocates an alternative system that encourages 
democracy by providing for limited copyrights and local flexibility in making 
and enforcing copyright laws.'”

In East Asia, the problem of product piracy is regional, not domestic, 
while TRIPS-based enforcement solutions are targeted at individual nations 
and not regions. Enforcement efforts on a country-by-country basis are 
ineffective in combating the overall problem of piracy, because counterfeit 
producers in Asia are mobile and will always seek out the region’s weakest 
links. Of the countries in East Asia, only Laos lacks a substantial shoreline on 
the sea, yet even it shares long aquatic borders with its neighbors along the 
Mekong River.™ There are many holes to plug, and when one leak is stopped, 
others flow stronger while new ones spring. Unless progress is made to slow 
the overall drain, real progress will remain elusive.

TRIPS-compliant laws are a step forward for many developing and 
newly-developed countries in East Asia, but much more potential copyright 
revenue is lost through ineffective enforcement than through ineffective
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laws - Shoit-tenn measures like occasional crackdowns do not have much 
effect, because counterfeit operators evolve to fit the current patterns of 
regional enforcement. Few East Asian countries have the resources or the wiU 
to spend what it would take to seriously hamper high tech counterfeiters 
^ectfve? approach to copyright protection be any more

VII. Al t e r n a t iv e s  t o  TRIPS

A. Re g io n a l  Pa t c h w o r k  So l u t io n s  v s . A Gl o b a l  
Bl a n k e t  Appr o a c h

As past experience has proven, it is difficult to craft a one-size-fits-all 
approach to successftilly address the problems of international product piracy 
and copynght infhngement. Chronic high-tech piracy in East Asia seems far 
more amenable to a regional strategy of cooperative enforcement, and this 
^y work better m other parts of the world as well. Rather than a single 
blanket solution, it seems more practical to weave together a patchwork of

and^' drastically reducing the production
products, making legally licensed alternatives 

y availab e to individuals and organizations (in terms of distribution and 
price) and helpmg local firms and individuals in poorer countries to acquire 

1 > These programs could be centrally coordinated,
bv H r" 1 ; implemented locally or regionally
y parties directly involved m the piracy issue and with a shared stake in

improving the sitoation. Thus, solutions to the piracy problem as a whole 
would combine the central aims of combating the pimcy problem and existing 

equities with the only type of implementation that will succeed: flexible 
local programs that offer direct benefits to those who make them happen.

Thus, comprehensive solutions should take the form of umbrella 
programs, designed to fulfill set goals through facilitating the implementation 

smaller, taigeted programs. These programs may be as large as cooperative 
gional initiatives or as small as contracts between a single software maker 

^d a local govermnent office, distributor, or school. It is important that tliey 
be designed to achieve common goals, and that the central planning of such 
solutions include several important considerations.
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B. In v o l v in g  THE Ma jo r  Pl a y e r s : Wo r k in g  To w a r d - 
So l u t io n s  t h a t  Be n e f it  Ev e r y o n e

Strategies which address the problem of high-tech product piracy 
need to account for at least three major interests: copyright holders, host 
governments, and pirates themselves. To illustrate the importance of each 
group having a role in the process, it is helpful to briefly define the major 
actors and their principal interests. “Copyright holders” who must license any 
production or sale of their creations are usually represented by large 
corporations with bases in Europe or North America, and they are often 
supported in diplomatic arenas by their home nations. “Host governments” 
are the local countries which serve as bases for pirate production or market 
destinations for goods produced elsewhere in Asia. “Pirates” are primarily the 
producers of counterfeit material, but their influence also extends through the 
distribution and sale of pirate music and software products. On the periphery, 
“consmners” are another group whose interests must be considered; while not 
an organized interest group, they are the beginning and end of the market 
equation and wield tremendous influence through their buying choice.

Right holders are most interested in protecting their intellectual 
property from infringement, unlicensed reproduction, and ultimate losses in 
potential revenue; TRIPS is a codification of their interests at the global level, 
but has only promised to achieve these goals in international markets. Most 
governments would like good relations with their wealthier foreign 
counterparts and potential investors, but are also concerned with the well 
being of their people, not only consumers but also those involved in 
manufacturing, retail, and other enterprises. Pirates are most interested in 
continuing to profit from the empires of production and distribution that they 
have created, and it is important that known organizations and networks be 
given the opportunity to profit from solutions strategies. Consumers in East 
Asia have clearly spoken for low-priced software and music; any “solutions” 
to the piracy problem must consider that higher prices would likely limit 
access to these items for certain individuals, businesses, government offices, 
hospitals, schools, and other institutions.

The best solutions to the piracy/infringement problem would give 
each side something in return for cooperation. While TRIPS proposes to 
achieve better rights protection, it also proposes to strip illicit producers of 
their income-generating enterprises and force host governments to spend great 
amounts of money on enforcement. Instead of promising impossible 
achievements for one side, comprehensive long-term solutions must aim for a 
net gain on each side. This can ensure not only full agreement between the 
real parties concerned (not just public governments), but also progress in
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implementation (which international IP agreements to date have failed to 
accomplish). Such solutions demand some sacrifice as well, because real 
progress in this realm can only result from cooperative, negotiated solutions. 
In addition, the best solutions are those which do not attempt uniform 
approaches, but recognize the need for flexible measures that can be 
implemented according to local circumstance.

C. MORE SUGGESTIONS

Several scholars have suggested that regional anti-piracy programs in 
East Asia might present a better alternative than past efforts to protect IP at a 
global level.-"- Linda W. Tai profiled the Caribbean Basin Initiative (CBI) and 
suggested that its success might be replicated on a similar regional scale in the 
Pacific Rim.-“ The CBI involved the United States and twenty-seven 
Caribbean nations, and it conditioned trade benefits and economic assistance 
on greater copyi'ight protection.-'” While similar in some ways to the WTO- 
TRff S system of member benefits and compulsion by threat of losing those 
trade benefits, the CBI is different in that it is specifically tailored to fit the 
region and is designed to promote greater economic development for the 
emerging economies there.-""

While lacking a regional trade body that encompasses all of East 
Asia, a number of institutions offer promise for cooperation in the region. 
Lorraine C. Cardenas and Arpapom Buranakanits have noted generally that 
both the Asia Pacific Economic cooperation (APEC) forum and the 
Association of Southeast Asian Nations (ASEAN) could be put to greater 
effectiveness in solving problems in the region.-”" If the European Union takes 
a leading role in East Asia in the Twenty-first Century, the Asia-Europe 
Meeting (ASEM) might be an effective fomm as well.-"’

As a loose coalition of developed and developing countries from all 
sides of the Pacific, APEC could be a good fomm for East Asian and Western 
countries to agree on new approaches to solving the high-tech piracy 
problem.-"" Meanwhile, members of ASEAN have been successful in using 
that entity to set agendas for regional cooperation and economic

202 Tai, supra note 42; Lorraine C. Cardenas and Arpapom Buranakanits, T/ie Role of APEC in the 
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development.*’ The recording industry has also organized itself along 
ASEAN lines in Southeast Asia.™ In recent years, ASEAN organization has 
effectively expanded its base of influence by including its richer Northeastern 
neighbors! Japan, China, and South Korea, in its ASEAN+3 ministerial 
melings.”' Leaders of the region are moving ever closer to developing 
through ASEAN+3, an “East Asian Econonuc Community’ and free trade 
area ASEAN+3 would thus seem to be a good candidate for setting an 
agenda of IP cooperation and perhaps helping to administer a regiona anti-

piracy improved system of IP protection could come

out of the WTO itself, perhaps in conjunction with
Property Organization (WIPO). WIPO has in the past been charged with
implementing intellectual property agreements and has .

assisting developing nations with their compliance
TRIPS has stripped WIPO of much of its power m the arena of global IP law
administration, the organization is much respected m the developing wor
and can help facilitate the technology transfers and
that must be part of a forward-looking global IP strategy^ At a rec
meeting in Tokyo, heads of patent offices from countries throughout Asia
made a joint plea for WIPO to take a more active role in protecting the needs

of developing countries in the region.’"
As Professor Reichman writes: , . -u a

What we need is a more positive approach built around 
constmetive ideas and suggestions for reducing tensions through 
new forms of transnational cooperation. These efforts should aim 
specifically to enable developing and least-developed countries to 
iLen the transaction costs of implementmg the TRIPS Agreement 
and to maximize the potential gains in domestic innovation and in 
technology transfer that may aceme from higher levels of mtellectual 

property protection.’"
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VIII. Co n c l u s io n

TRIPS is a big step for global intellectual property protection, but it 
is not a good end for the global community. The rigid enforcement that it 
demands will exact a high toll on the governments, firms, citizens, and 
consumers who bear the bmnt of responsibility for implementing TRIPS and 
pain of absorbing its changes. The TRIPS program has led to unreahstic 
dreams of enforcement around the world; because these cannot be realized 
effectively and without great harm in developing countries, we need to pursue 
alternative solutions which focus on addressing these problems as a whole.

On a smaller scale, countries, corporations, pirates, and other groups 
can work together in the shadow of current international law to achieve better 
long-term solutions that will benefit everyone. A patchwork of cooperative 
regional strategies in East Asia can bring nurturing solutions to the 
developing countries of the region while providing technology-exporters with 
better access to Asian markets and local producers, distributors, and retailers 
with continued and legitimate involvement in the business. Each side must 
give up something, but will gain much more for its efforts in the long run. 
Such solutions will make global intellectual property protection much more of 
a reality than it is today.


