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Introduction

Over the last century, the federal government has consistently revised child support
statutes in the United States as citizens have become more mobile between states. In recent
years, based upon the increasing presence of multinational families and the fluid movement of
individuals and families between foreign countries, the need for revision of child support laws
has expanded.* Currently, 1-3 percent of all child support cases contain an international aspect,
as it is not uncommon following a divorce or separation for one parent either to return to their
home country or immigrate to a new country.? Despite this reality, the United States has
reciprocal child support enforcement agreements with only twenty-six countries.® Without this
type of agreement, it is difficult, costly, and often impossible to enforce a child support
obligation in another country.* The current international child support laws do not account for

the needs of children, in a world where multinational families and fluid movement across
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national borders is becoming the norm.® The United States does not have a reciprocal agreement
with Mexico.®

This note addresses the need for a reciprocal support agreement between the United
States and Mexico. Part I of this paper gives a brief background of the child support obligation.
Part Il provides an overview of international attempts to regulate transnational support orders.
This part focuses on The Hague Convention of 2007, evaluating its goals, the ultimate
agreement, and its shortcomings. Part Il presents a reciprocal agreement as the best option for
child support enforcement between the United States and Mexico. This part also explains the
requirements for such an agreement, including comity, reciprocity, and substantially similar
laws. Finally, Part 111 concludes by presenting and evaluating the barriers faced during
implementation of such an agreement, specifically, issues of federalism, due process, and
personal jurisdiction.
. Background Information

Child support is a court-ordered amount of money that a non-custodial parent must pay in
order to provide for the necessary expenses of a child, such as food, clothing, and shelter.” This
support allows children to enjoy a standard of living that is minimally sufficient and not grossly
inferior to that of their non-custodial parent. The need for such an obligation has been

exacerbated by recent public benefit policy changes that limit the amount of aid a family may
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receive over time.® These changes reinforce the notion of a mother’s and father’s responsibility
to provide care and support for their children.*®

However, child support orders are only enforceable within the territory where they are
granted, and in partnership with a limited number of countries. At this point, the obligation to
pay child support is halted at the southern border of the United States. In an increasingly mobile
society, US laws must change in relation to foreign countries to provide children with the family
support that they both need and deserve. US courts have long held that it is unjust to punish
children for the actions of their parents.!* A child should not suffer the loss of an opportunity that
his or her parents are able to provide, as a result of which country he or she lives in.'? “Whatever
his differences may be, man can always unite in his concern for the welfare of his children in his
efforts to assist them.”*® Providing children with the financial support they need to be successful
should be no different.

Additionally, this issue extends beyond the responsibility of parents to provide for their
children. International enforcement and recognition of child support judgments is vital to the
global economy and business community.* When each country insists on utilizing its own

methods and procedures, and remains entrenched in nationalist conceptions of law, normal
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patterns of life are disrupted, resulting in injustice.™ The worldwide community has recognized
this as a significant issue that needs to be addressed. Despite continuous and ongoing attempts to
form a multinational support enforcement agreement, however, there have not yet been any
successes.*® While there may one day be an agreement that resolves this issue, it is essential that
something be done to address this important concern immediately.
1. History of Support Enforcement

In the United States, it has become increasingly common for individuals to move easily
between states. This mobility has expanded dramatically over the last fifty years as individuals
and families began to spread out across the globe.!’ Individuals are consistently crossing and re-
crossing international borders to live and work in a global economy, and it has become
increasingly crucial that nations cooperate to meet the challenges that such a reality poses.'® As a
result of this movement, legal disputes are no longer contained within national boundaries, and
this includes family law and child support issues.'® In response to this growing concern, the UN
Convention on the Recovery Abroad of Maintenance was enacted to allow foreign nations to

enter into reciprocal enforcement agreements.?’ Additionally, it allows individual states and
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provinces within countries to enter into agreements with foreign countries, without deference to a
national government.?
1. US EFFORTS TO ENFORCE FOREIGN SUPPORT ORDERS

The concept of child support was first introduced in the United States with the Uniform
Desertion and Non-Support Act in the early 1900s.22 This piece of legislation criminalized the
act of intentionally neglecting or refusing to provide support to a parent’s child or children.?® As
the nation expanded and the population became more mobile, however, issues of extradition of
individuals convicted under the statute and enforcement of obligations became difficult to
address.?

The Uniform Reciprocal Enforcement of Support Act (URESA) was enacted to respond
to these social changes.?® URESA allowed individual states to enforce an order from a foreign
nation if there were substantially similar reciprocal laws in effect in that nation.?® This legislation
was self-executing and did not require any individual agreements or declarations.?” Many other

foreign nations, specifically Canada and several countries in Western Europe, developed their
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support legislation after the United States, creating a system of reciprocity without any official
agreements.?®

The United States responded to this change in other nations’ laws by enacting the
Uniform Interstate Family Support Act (UIFSA) to replace URESA, allowing any foreign order
to be registered for enforcement in the United States.?® The primary goal of UIFSA is to ensure
that individual US states did not second-guess support orders entered in other states and
countries.®® Furthermore, Congress sought to demonstrate respect and tolerance for the laws of
other nations.3! These foreign orders are often recognized and enforced as if they were from a
US state.3? However, there is no mechanism to achieve equivalent recognition and enforcement
of US orders abroad.®® Currently, most countries do not extend this same courtesy and do not
enforce support orders from the United States unless there is a treaty or agreement creating an
obligation to do s0.3* As a result, reciprocity continues to be a major issue in the enforcement of

support orders.®

2 1d. at 94-8.
29 Uniform Interstate Family Support Act, § 603(b) (2008).
30 See generally OCS/Glenn Pappas v. O’Brien, 2013 VT 11, 67 A.3d 916 (Vt. 2013)

81 John J. Sampson, Uniform Interstate Family Support Act (2001) with Prefatory Note and Comments, 36 FAM.
L.Q. 329, 340 (2002).

32 Ann K. Wooster, Annotation, Applicability and Application of Uniform Child Custody Jurisdiction and
Enforcement Act (UCCJEA) to International Child Custody and Support Actions, 66 A.L.R. 6™ 269 (2008).

¥1d.

34 Hague Convention on International Recovery of Child Support and Family Maintenance, Letter of Transmittal,
The Hague, Sept. 8, 2008, 110-21.

35 Sampson, supra note 31, at 340.



2. THE HAGUE CONVENTION ON INTERNATIONAL RECOVERY OF CHILD SUPPORT AND
MAINTENANCE IN 2007

To address this growing issue, the United States, along with approximately sixty other
nations, attended the Hague Convention on International Recovery of Child Support and
Maintenance in 2007.% This was not the first attempt at a multinational agreement regarding
enforcement of child support. Previous attempts, such as the New York Convention of 1956,
failed, as they did not establish uniform procedures, which resulted in wide variation and
confusion in any attempts to register, enforce, or regulate foreign orders.®” Additionally, the
United States did not attend previous conventions due to federalist and jurisdictional limitations
imposed by its Constitution. The Hague Convention was different, however, as many foreign
delegates recognized the importance of US support, leading to compromises not previously
achieved.® At the Hague Convention, the international community recognized the importance of
providing an adequate standard of living for all children.%®

An important way to account for this interest is to establish a procedure to ensure that
parents’ support obligations do not cease to exist at any one nation’s borders.*’ There must be a
uniform way to establish support orders when a child resides in a different country from his or

her non-custodial parent. The Convention sought to improve the existing international system for
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support enforcement and create an efficient and fair enforcement structure between nations.*!
The nations present at the convention recognized that each country regulates and enforces
support orders in its own unique way.*? As a result, an organized procedure that accounts for the
wide variety of legal systems and professionals responsible for entering, implementing, and
enforcing child support obligations must be established.*®

The Convention established a uniform procedure to allow transnational orders to be
registered and enforced if certain procedural requirements are met. Each participating country
must establish a central authority, which is responsible for such registration and enforcement.**
To register an order, proof must also be submitted that the debtor®® had proper notice of the
proceedings and decision, and had an opportunity to appeal.*® The receiving country is then
obligated to enforce the order, regardless of its merits, in the same way it would treat a domestic
order.*” These regulations are essential, as many transnational child support workers note that
failures to enforce are often due to a lack of administrative cooperation, rather than jurisdictional

or legal differences.*® With the establishment of a uniform administrative procedure, it is likely
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that orders will be streamlined and processed at a faster pace, providing more effective and
successful outcomes for children.*

Further, the agreement creates a means test for services, based upon the needs of the
child.®® The United States felt strongly that the Convention could not succeed if it did not require
cost-free services in all support cases.>! Most individuals affected by child support orders are of
modest means and would be unable to pursue recovery of support if required to pay high fees in
exchange for legal services.> This is especially true in international enforcement cases where the
cost of legal services is often higher than the amount collected.>® However, most nations do not
provide sufficient free, or even low-cost, legal services.>*

While the Convention succeeded in meeting its goal to establish a fair, efficient, and
effective international system for the recovery of support, there are several areas in which it falls
short. Under the current regime, it is extremely difficult to attempt to modify a current
transnational support order; the Convention does not address instances when a creditor moves to
a new country, and it does not prevent a parent who moves a child to a new country without

consent from seeking child support from the parent left behind.>®
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Despite these issues, the Convention successfully established a streamlined and clear
procedure for establishing and enforcing international child support orders.*® The United States
was the third country to sign the agreement, a novel occurrence, as this was the first multilateral
treaty on maintenance or support to which the United States became a signatory.>” US
participation was extremely important since the United States has the most cases under the
Hague Convention.*® Additionally, such an agreement relieves the US government from having
to negotiate with foreign nations individually to ensure enforcement of American support orders,
at least for those nations that also become a party to the convention.>® Thus far, however, only
four countries® have ratified the agreement.®*

Additionally, while the United States became a signatory to the convention, it is not a
self-executing treaty and requires ratification before it can become effective,®? something that the
US Senate still has not done.®® The United States also has not amended the text of UIFSA to
integrate the new foreign order enforcement procedures into current support law.%* Amending the

text of UIFSA is essential to ensure that each aspect of the convention can be carried out
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successfully within the borders of the United States.®® While steps have been taken toward
amending US child support legislation and ratifying the convention, the federal government has
not yet met this goal.%® As a result, the Convention has done little to alter the current status quo.
As is common with international issues and agreements, it will likely be several decades before
enough countries not only become signatories, but also establish the central authority and
implement the procedural changes required under the Convention.®” Until this occurs, the
promise of financial support to children whose parents live in a different country will likely
remain unfulfilled.
I11.  Reciprocal Agreements

While The Hague Convention may prove to be successful in the future, more immediate
measures must be taken to address the major gap in child support regulation that exists now,
specifically between the United States and Mexico. One solution, commonly utilized by the
international community to address support issues, is a reciprocal agreement.5®

Reciprocal agreements are helpful to expedite the enforcement of child support orders
across varying jurisdictions.®® They promote certainty and avoid duplication, which can cause
aggravation for both courts and individual litigants.”® These agreements allow the issuing

nation’s law to govern the nature, extent, amount, and duration of support while the enforcing
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nation collects and distributes support payments.’* Following the execution of an agreement, the
United States can have confidence that a full and fair trial occurred abroad before a court of
competent jurisdiction, so there is no need to retry the case.”? If a court finds that an order was
entered by a competent court and does not violate the public policy’® of the United States, the
order should be implemented and enforced.” This helps further a major goal of UIFSA to
expedite the enforcement of child support orders and eliminate the problem of conflicting
orders.” An agreement should not be signed, however, unless the country or state has confidence
that the other party has the capacity to meet its obligation.’®

The United States began entering into these types of agreements in 1996.”” Reciprocal
agreements govern a majority of international child support enforcement cases in the United
States.”® Currently, the United States has reciprocal agreements with twenty-six countries around
the world.”® However, most of these countries are located in Western Europe.® This leaves a

large gap in the international enforcement of American support orders across the rest of the
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world.2* While Mexico contributes to a large portion of international child support cases in the
United States, there is currently no reciprocal agreement existing between these two countries.®?
Individual US states are able to enter into their own agreements with foreign countries,
up until the foreign country enters into an agreement with the US federal government.®
However, they may do so only if the US Attorney General®* deems the foreign country a
“reciprocating country.”®® The reciprocity requirement echoes the decision of Hilton v. Guyot,
which held that a French judgment was unenforceable in the United States due to a lack of
reciprocity in French courts for American judgments.®® The court’s interpretation that states are
able to enter into individual agreements with foreign nations based on principles of reciprocity
and comity is important, as the United States does not have a central authority governing child
support and, instead, enforces obligations on a state-by-state basis. As a result, it is more

effective for states to enter into these agreements on an individual basis.®” Despite the Hague
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Convention’s requirement that party states create a central authority® to manage child support
obligations, the United States still has not established such an agency.®°

The United States has gone further in its quest for reciprocal agreements by authorizing
individual states to enter into agreements with foreign nations regarding the registration and
enforcement of support orders.®® This can only occur in the absence of a federal reciprocal
declaration.®® This authorization has not necessarily furthered the goal of enforcement, however,
as it is rare for a state to have enough cases from one nation to justify the execution of a
reciprocal agreement.®? It also leads to major differences in enforcement between states,
contradicting the goal of US support laws to uniformly enforce child support judgments.®®
Furthermore, allowing each individual state to develop agreements with foreign nations diverts
focus from the creation of a central authority for registration, enforcement, and problem solving,
by serving as a placeholder.® This can increase confusion and exacerbate problems already
experienced by individuals looking to register and enforce support orders internationally.%

Rather than allowing each state to execute independent agreements, it would be more
beneficial for support enforcement if the federal government executed an agreement with

Mexico. The establishment and enforcement of international agreements comes within the treaty
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power of the president®® and enumerated powers of Congress.®” These branches of government
have flexibility in the selection and implementation of solutions to international problems, which
the states do not.%
A. Requirements for a Reciprocal Agreement

The United States has several requirements that must be met before entering into a
reciprocal agreement with a foreign nation regarding the enforcement of child support orders.
These requirements include comity, reciprocity, and that the foreign nation has substantially
similar laws and procedures to those implemented in the United States.®® These requirements are
essential for establishing an effective system of child support enforcement among foreign
nations.
1. ComITy

Comity is the broad principle designed to help courts resolve issues and disputes
involving multiple jurisdictions. % The literal meaning of comity is “a disposition to
accommodate.”®! It is often equated with friendship, policy interests, and mutual respect
between two nations. %2 The doctrine of comity rests not on a foundation of simple courtesy, but

rather one of moral duty.'%3
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Comity is a discretionary decision allowing the legislative, executive, or judicial acts of
one nation to be implemented and enforced upon the citizens of another nation.'%* Essentially, it
creates an obligation to enforce the laws of one nation within the borders of another.% Comity is
rooted in three principles: (1) a specific nation’s law is limited to a territorial application, (2)
anyone within that territory is subject to that law, and (3) the laws of each nation maintain their
validity across the world, to the extent that power or laws of other states or countries are not
prejudiced. % This concept is often used as an attempt to create and ensure a working
international dispute resolution system by advocating respect or deference for a foreign
jurisdiction’s laws.'%” General comity leads to final judgments of foreign courts of competent
jurisdiction being reciprocally executed.®® For comity to be successful, a nation must value the
laws of other nations and find value in the policy reasons for supporting and enforcing those
laws.1%°

Comity has effects on more countries than just the two nations exercising the principle. It
requires consideration of every nation’s interests because implementing a foreign body’s laws

can affect relations with other nations and have unintended political consequences.'*® A
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successful implementation of comity principles allows nations to maintain amicable relations
with other countries.!'? It also stresses the importance of extending courtesy to the governmental
interests of other nations.*? Comity creates a form of the “golden rule” for international relations
by encouraging each nation to treat other nations as it would want to be treated.!'2 This principle
promotes friendly intercourse between sovereignties, and, as a result, governments have
continually utilized comity in the international community.*!*

When a court is charged with making a decision based on comity, it is required to balance
the various public, private, and international concerns that may be present.*'® This causes
concern for many, as it implies an exercise of judicial discretion without guidance by any
detailed principles or legal tests.*® Furthermore, it can potentially provide a forum for courts to
make decisions heavily anchored in politics and international relations under the facade of legal
necessity.!*” However, without this concept, there would be no avenue to implement the laws of

one nation within the borders of another, which would cause extreme and unnecessary

complications to international commerce, trade, and relations.*'8
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The US federal government has the ability to exercise comity and inserts this principle in
most international agreements.'*® However, individual states do not have this same power, as
they do not have the ability to implement federal policy.*?°
2. RECIPROCITY

Reciprocity requires the United States to treat a request by a foreign country the same
way it would treat a request by another state.'?* Each country must enforce the child support
obligation imposed in the other country.'?? If the original order cannot be enforced, then the
country must impose and enforce an equivalent order.?

The foreign reciprocating country must have procedures for US residents to establish
paternity and support orders.'?* If the system is debtor based, a creditor may need to request
another country to establish a support order.*?® To do this, a procedure for determining parentage
must also exist.!?®

Finally, there must be no income-based test to qualify for legal services in the enforcing

nation.'?” At both the Hague Convention and throughout the development of reciprocal

agreements with other nations, the United States has emphasized the importance of providing
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virtually cost-free services in support cases.'?® Representatives of the United States attending the
convention asserted that no agreement could ever succeed, regardless of how ideal the provisions
were, if the services provided were not affordable.*?® Individuals who use government support
and enforcement programs are generally of low to modest means and would not be able to pursue
recovery if they needed to pay high fees for enforcement and legal services.® This is especially
true in international cases where costs for attorney fees and enforcement actions can be much
greater than the amount collected, due to the unigueness, length, and complexity of each
individual case.™! If these services are not offered for low to no-cost, the system loses a great
deal of effectiveness.'®

However, this can cause major issues in countries that do not typically offer these types
of services for their own citizens.3® Additionally, issues can arise when creating reciprocal
agreements with countries whose poverty thresholds are much lower than the poverty threshold
in the United States.** This can lead to absurd results, as individuals who would qualify as

indigent in the United States may not qualify for free services in reciprocating countries.**
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One way to deal with this concern is for the United States to only offer free legal services
to individuals from foreign countries that likewise provide free legal services to US citizens.**®
However, such an incentive system would provide minimal assistance to US citizens registering
and enforcing a support order in a foreign nation.*%’

A more realistic solution, and one incorporated in the Hague Convention, is a child-based
means test that evaluates the income of a child, rather than the income of the parent.'*® Because a
child rarely has income, or a substantial income, this type of means test results in nearly all
support enforcement cases being virtually cost-free.! It also encourages countries to streamline
their support enforcement process and increase efficiency to cut down on their own costs.4°
3. SUBSTANTIALLY SIMILAR LAWS

The third requirement is that the agreeing nation must have substantially similar laws and
procedures for child support.}*! This can raise complications when the norms and values in two
societies differ. An evaluation of the support obligation laws of the United States and Mexico
must be done to ensure that an agreement may be executed successfully.

United States

The UIFSA includes an individual’s obligation to support his or her children financially

until they reach the age of majority.**? It further details the jurisdictional requirements for
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establishing and modifying an order through a system of debtor-based jurisdiction.**® This
concept is explained further in Part 111. This piece of legislation also details how an order can be
registered for enforcement in a new state after the creditor, debtor, or child moves out of the
issuing state.'** This important section is what sets this piece of support legislation apart from its
predecessor.'*® By allowing individuals to register an order for enforcement in a new state, it
prevents the creation of multiple support orders and confusion between states.'*® The UIFSA also
established rules for determining which order controls, in the event that multiple orders are
entered in different states.**” This ability to register an order for enforcement in a new state,
however, does not allow the custodial parent to modify an order in any state in which they
establish residency.!*® Instead, personal jurisdiction requirements over the debtor must still be
met to modify a particular order.!4°

UIFSA establishes the support obligation and the methods and means available to collect
the support.>® However, it leaves each state with the independence to establish support

guidelines, factors, and other important legislative decisions.>! Despite this freedom, most states
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have enacted nearly identical child support laws.*? This is an example of cooperative federalism,
a concept that gives individual states the freedom to establish their own legislative policies
within a framework created by the federal government.>3

Mexico

The child support laws in Mexico tend to be extremely confusing and spread out across
both the civil and criminal code.*>* However, despite this lack of clarity, Mexico has an
obligation requiring individuals to provide support for their children identical to that of the legal
obligation in the United States.*®® This support encompasses food, clothing, shelter, necessities in
the event of a child’s illness, and educational expenses.'®® A party cannot waive his or her right
to support.r>” While Mexico has a legal presumption of paternity for all children born of married
couples, 8 it also has methods of establishing paternity for children born out of wedlock or
whose paternity is disputed.>® In these instances, a guardian ad litem is appointed to represent
the best interests of the child.®°

Differences between Mexican and US child support laws do exist, however. If a parent is

absent or unable to provide for his or her children, the obligation falls to the next closest relative
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to support minor children.'®* The civil code outlines the hierarchy of family members that the
obligation falls on, in the event of a parent’s failure or inability to pay.'®? This continued
obligation does not exist in the United States, which could be attributed to different cultural
understandings of family structure between the United States and Mexico. Additionally, Mexico
allows a variety of reasons for early termination of support, including the child or creditor’s lack
of need.'® This is different from the United States, where the creditor’s and child’s means are
never considered for establishing the level of support required or the terms of enforcement of a
support order.®* Despite these various differences between the United States’ and Mexico’s
support laws, an adequate level of similarity in support procedures exists between the United
States and Mexico to establish reciprocity in the area of child support.6®
B. Barriers to a Reciprocal Agreement in the United States

Significant barriers existed in the United States as child support agreements began to be
registered or enforced across state lines, including a lack of uniform laws, insufficient
cooperation, inconsistent practices among jurisdictions, conflicting support orders, and
inadequate training of judges, attorneys, and caseworkers.®® These barriers exist in forming

international agreements as well, but are also complicated by issues, such as differing languages,
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legal systems, family relations, and economic conditions.'®” Mexico is extremely protective of its
citizens and, traditionally, does not look favorably at enforcing other nation’s laws upon its own
people.®® This causes complications in negotiations with other nations, particularly with the
United States, as the United States tends to be extremely ethnocentric in the evaluation and
enforcement of its own laws and ideas, even when developing international agreements.*%°

The United States also must ensure that the constitutional requirements of federalism,
jurisdiction, and due process are met, issues that regularly held this nation back from signing on
to prior multinational agreements related to child support and maintenance.*"
1. FEDERALISM

The US Constitution prohibits any state from entering into a treaty or alliance with any
foreign power without the consent of Congress.'’* However, reciprocal agreements are not
formal treaties, but rather are agreements of comity.'’? Additionally, enforcement of child
support, and family law issues, in general, traditionally has been held to be a state issue.*” It is

important to note, however, that it was not until recent years that support became not only an

interstate issue, but also an international issue.}’* As these international issues develop, the
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federal government must now play a role in family law.*”® By way of compromise, states have
been able to enter into individual agreements on the basis of comity, rather than any legally
binding agreement.'’® Both federal and state courts have held that this act does not constitute a
violation of the separation of powers established by the US Constitution.*””

The federal government is still left with the task of determining when a uniform national
policy is more appropriate to address an issue than inconsistent state laws.'”® While some state
governments could argue that child support enforcement is an issue that should be left to the
states, the federal government has the power to regulate any activity that has a substantial effect
on foreign commerce and activity.*’® This power comes from the supremacy clause of the
Constitution.*8 Enforcing support orders from other nations or having a US order enforced
within another country’s borders would have a substantial effect on foreign commerce and
activity.'8!

One way the federal government could circumvent this potential issue is through the use

of cooperative federalism. Cooperative federalism allows states autonomy within a framework

prescribed by federal law.'8 Congress is unable to direct or require states to implement specific
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laws; however, they are able to provide methods short of coercion to urge states to adopt a

184 or

legislative program that furthers a federal interest.'®2 This can be done either by preemption
conditioned receipt of federal funding.'®® Traditionally, conditioned receipt of federal funding is
the preferred method for persuading states to implement desired legislation.'8 While this
concept is often exercised to address domestic issues, it could also be used to further a goal with
international implications.8’

This compromise would allow the federal government to establish the child support
standard and ultimate goal of a reciprocal agreement, while still allowing each individual state to
pass its own legislation to reach this goal.*® While this could become confusing because each
state may have different laws, it allows states to remain in control of support orders and
enforcement.*® This compromise has the additional benefit of allowing support enforcement
cases to be heard in state courts rather than increasing the burden placed on the federal courts.**

In this particular instance, the federal government could establish the ultimate goal of

reciprocal enforcement of support orders between the United States and Mexico. Then, each

individual state would be allowed to develop individual legislation to move toward this goal.
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Ultimately, this would maintain the status quo of state control of child support, while still
moving toward reciprocal enforcement.
2. DUE PROCESS

Due process is a promise contained in the US Constitution that the government will
operate within the law and enforce all regulations fairly. " It further implies a concern with the
government following procedural requirements both in and out of the American court system. %
For a court to obtain jurisdiction over a defendant, due process requires that the defendant have
certain minimum contacts with the jurisdiction to ensure the court’s procedures do not violate
basic concepts of justice and fairness.'®® These minimum contacts include the individual
“purposefully availing” him or herself of the protections and benefits of the laws of the forum
state. Further, a court must evaluate whether forcing an individual to be subject to the laws of the
foreign state would violate “notions of fair play and substantial justice.”*®* A child support payee
who has never entered the forum state would not be afforded the protections or benefits of the
law in that state. As a result, it would violate the payee’s due process rights to force him or her to
be subject to the laws of that state. Regardless of an individual’s obligation to support his or her
child or children, it would violate basic tenets of US public policy to enforce an order without

regard for due process.!®

3. JURISDICTION

191 peter Strauss, Due Process, LEGAL INFORMATION INSTITUTE, http://www.law.cornell.edu/wex/due_process.
192 |d

193 International Shoe Co. v. State of Washington, 326 U.S. 310, 316 (1945).

194 |d

195 Country of Luxembourg ex rel. Ribeiro v. Canderas, 338 N.J. Super 192, 202, 768 A.2d 283 (N.J. Ch. 2000).

27



The United States requires personal jurisdiction to enforce a support order.**® The notion
of personal jurisdiction is rooted in the due process clause.'®” To establish this type of
jurisdiction, there must be a nexus between the respondent and the forum state.'®® In the United
States, it is the debtor’s contacts with the forum that are determinative.®® The fact that the
creditor or child resides in the forum does not give that forum jurisdiction over the debtor for
child support enforcement purposes.?® This requires the non-custodial parent either to live in, or
have significant contact with, the state attempting to establish or enforce a support order.?%* This
has been further narrowed, in that the parent-child relationship alone does not equate to
significant contact with that state.?? The court must not exercise jurisdiction over a non-resident
parent of a minor child, as it would lead to a violation of the due process clause of the Fourteenth
Amendment.?%® It is well settled that a court may only render a judgment for child support
against a person if the court has jurisdiction over that person.%

It has been long held that a court may exercise personal jurisdiction over a non-resident,

however, if the non-resident voluntarily enters the state and can be served within the borders of
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the state, regardless of how fleeting the visit is.2%® Once this requirement is met, the court may
exercise jurisdiction over the non-resident.?%® Additionally, an order remains valid and
enforceable following a loss of jurisdiction until it is properly modified in the new jurisdiction.?’
However, that view has shifted in recent years with many courts holding that personal service is
not enough to constitute personal jurisdiction.?%®

Furthermore, for a US court to have jurisdiction over an individual, there are service
requirements that must be met. Serving an individual in Mexico, however, can be extremely
costly and complicated. It also takes substantially more time to serve an individual in Mexico
than in the United States. While service to Mexico can take as little as two months, it generally
takes between six months and one year to complete.?%® Mexico also does not allow any form of
service by mail, which can cause complications in finding an individual to personally serve the
debtor.?'% This deterrent causes many American attorneys and individuals looking to enforce
orders to abandon their efforts.?!!

However, most other countries use child-based jurisdiction, allowing a support order to

be established or enforced in a country where either the child or non-custodial parent lives.?'?

205 1d. at 402.

206 Id

207 Earls v. Mendoza, No. W2010-01878-COA-R3-CV, 2011 Tenn. App. LEXIS 430, at *14 (Tenn. Ct. App. Aug.
10, 2011).

208 E g. In re Marriage of Kohl, 268 Ill. Dec. 547, 778 N.E. 2d 1169 (App. Ct. 1% Dist. 2002); Vailas v. Vailas, 939
N.E.2d 565 (1ll. App. Ct. 1t Dist. 2010); In re Marriage of Hillstron, 126 P.3d 315 (Colo. Ct. App. 2005).

209 Charles B. Campbell, No Sirve: The Invalidity of Service of Process Abroad by Mail or Private Process Server
on Parties in Mexico Under the Hague Service Convention, 19 MINN. J. INT’L L. 107, 115 (2010).

210 d. at 119.

211 Email from Ernesto Romero, Attorney (Nov. 6, 2013, 9:02 AM) (on file with author).

29



This difference in jurisdictional policy has traditionally caused problems in attempts to create
both reciprocal agreements and multinational agreements.?'® In the negotiations for the Hague
Convention, many countries attempted to require the United States to amend its constitution in
order to allow for child-based jurisdiction. However, the United States refused to even discuss a
system with a child-based or creditor-based jurisdictional requirement.?!* Not only does this type
of jurisdictional requirement violate the US Constitution, as it ignores the contacts the payor has
with the forum state or nation, it also encourages forum shopping.?*> Forum shopping occurs
when a creditor chooses a particular jurisdiction to bring their case, based on more favorable
support laws, in an attempt to obtain a more beneficial support order.?*®

Gloria DeHart developed a solution to address this important difference between nations.
Rather than require a country to enforce the original order, the responding nation may instead
establish a new order that is equivalent, using its own laws and procedures.?” This compromise
allows individual countries or states to apply their laws and jurisdictional requirements while still
implementing and enforcing a support requirement from another nation.?*

Conclusion

212 peters, supra note 1, at 111; Carlson, supra note 38, at 27.

213 Carlson, supra note 38, at 28.

24 1d. at 21.

215 Nicholas BalaJ et al., Solving Problems Facing International Law Today: Regulating Cross-Border Child

Support Within Federated Systems: The United States, Canada, and the European Union, 15 TRANSNAT’L L. &
CONTEMP. PROBS. 87, 93 (2005).

216 Id

217 Smith, supra note 33, at 55.

218 Id

30



With the development of the United Interstate Family Support Act, the United States
recognized the need for a central authority and unified legal system for support. This reduced
confusion and unnecessary harassment, as well as increased efficiency and success with
enforcement of support orders across state lines. However, the federal government has been slow
to expand this concept across its borders, forming agreements with only a limited number of
countries across the globe. Without a unified goal or mission for registration and enforcement of
international support orders, there continues to be confusion and a lack of justice for our nation’s
children. While steps have been taken toward creating a central authority to resolve this issue,
progress is slow and will likely take decades to achieve. In the interim, it is imperative that the
United States continues to expand the number of reciprocal agreements for support enforcement
that it maintains.

Support enforcement cases between Mexico and the United States continue to account for
a significant number of the international child support cases that exist in America today.
However, no progress has been made to allow for enforcement of these orders to force
individuals to fulfill their obligation to provide for their children. It is essential that the United
States take steps to protect children within its territory, as well as those living in Mexico. The
United States must establish a reciprocal agreement with Mexico to provide a uniform and
transparent system for enforcing support orders. By doing so, they will ensure that children

receive the financial support they need and deserve in order to thrive.
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