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UNDEVELOPED DOCTRINE IMPACTING GLOBAL 
GOVERNANCE: THE TALIBAN & 

EXTRACONSTITUTIONAL TRANSITION DOCTRINE 

KASIM RANA* 

ABSTRACT 

A fundamental question in any legal system is to whom rights and 
duties are afforded under the law. In the international legal system, states 
have rights and duties under international law. However, a state cannot 
function without a government to exercise its rights and duties. Therefore, 
determining whether a government is legal—meaning that it has the legal 
authority to exercise the rights and duties of the state—is critical. 

In most cases, questions of a government’s legality are not a 
concern. However, in cases of extraconstitutional government transitions, 
the current doctrine is ambiguous in determining the new government’s 
legality. The ambiguity of the current extraconstitutional transition 
doctrine came to the forefront after the Taliban seized power and 
established a government in Afghanistan in August 2021. 

This Comment answers two questions: (1) What should the 
doctrinal framework be for assessing the legality of a government in an 
extraconstitutional transition situation? (2) How does the IEA in 
Afghanistan meet this Comment’s two proposed elements?1 

* J.D. Candidate 2025, University of Wisconsin Law School, Editor in Chief of the Wisconsin 
International Law Journal 2024-25. I dedicate this Comment to my brother Saim Rana: I am very
proud of you, and I am excited to see all that you will achieve. I could not have completed this 
work without the support of my parents Vicki and Imran Rana: thank you both for gifting me such 
amazing opportunities. Finally, I would like to thank Maura Warnecke: you are my world, and I 
could not have done this without you. 

1 This Comment does not condone the acts of the Taliban nor the IEA. This Comment proposes and 
applies international legal doctrine to a complex and evolving situation. The Taliban’s takeover in 
Afghanistan is an unprecedented development in the modern international legal system. How the 
system adapts and responds to this situation will be analyzed for years to come and will serve as 
precedent for future post-extraconstitutional transition governments. This Comment is based on 
developments up to March 2024. 
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INTRODUCTION 

[The] Taliban have won the judgement of sword and gun and now they 
are responsible for protecting the dignity, wealth and self of the 
countrymen . . . [The] Taliban must assure all peoples, tribes, different 
sections, sisters and women of Afghanistan with [a] clear plan to win 
legitimacy and reassure the hearts of [the] people.2 

Former President of Afghanistan Ashraf Ghani August 15, 2021 

An underdeveloped area of law will always rear its ugly head in 
the worst moments. Extraconstitutional transition doctrine has reared its 
ugly head in Afghanistan.3 

When the United States withdrew from Afghanistan in August 
2021, it ended a military campaign that spanned nearly twenty years.4 
Upon the United States’ departure, the Taliban took control of the country, 
ousted the Islamic Republic of Afghanistan (the IRA), and reinstituted the 
Islamic Emirate of Afghanistan (the IEA).5 As of March 2024, the IEA 
controls Afghanistan with limited contest,6 no country formally recognizes 
the IEA, and Afghanistan’s seat at the United Nations has been withheld 
from the IEA.7 

With the IEA now seeking the legal authority to exercise the rights 
and duties afforded to the state of Afghanistan under international law, 
ambiguities regarding extraconstitutional transition doctrine have 

 

2 Ashraf Ghani, FACEBOOK (Aug. 15, 2021), https://www.facebook.com/ashrafghani.af 
[https://perma.cc/96XW-V4CP]. 

3 JEFFERY H. DUNOFF ET AL., INTERNATIONAL LAW NORMS, ACTORS, PROCESS Ch. 3, 116 (Rachel 
E. Barkow et al. eds., 5th ed. 2020). 

4 Katherine Schaeffer, A Year Later, a Look Back at Public Opinion About the U.S. Military Exit 
from Afghanistan, PEW RSCH. CTR. (Aug. 17, 2022), https://www.pewresearch.org/short-
reads/2022/08/17/a-year-later-a-look-back-at-public-opinion-about-the-u-s-military-exit-from-
afghanistan/ [https://perma.cc/27WS-S3VJ]. 

5 Thomas Ruttig, Whose Seat is it Anyway: The UN’s (non) decision on who represents Afghanistan, 
AFGHANISTAN ANALYST NETWORK (Dec. 7, 2023), https://www.afghanistan-
analysts.org/en/reports/international-engagement/whose-seat-is-it-anyway-the-uns-nondecision-
on-who-represents-afghanistan/ [https://perma.cc/7L7C-P9KY]. 

6 Instability In Afghanistan, CTR. FOR PREVENTATIVE ACTION (Aug. 17, 2023), 
https://www.cfr.org/global-conflict-tracker/conflict/war-afghanistan [https://perma.cc/4XXT-
UVA5] (referencing the former president, Ashraf Ghani, fled the country and the United States 
backed government collapsed). 

7 Recognition and the Taliban, BROOKINGS (Sept. 30, 2022), 
https://www.brookings.edu/articles/recognition-and-the-taliban-2/ [https://perma.cc/7EBB-
26H3]; Ruttig, supra note 5. 
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resurfaced and must be addressed. The existing extraconstitutional 
transition doctrine is described as criteria that “have been applied 
inconsistently” with “no well-settled legal criterion applied by any 
country.”8 

This Comment argues that the existing extraconstitutional 
transition doctrine is insufficient for the modern international legal system. 
This Comment proposes that, in addition to the use of the effective control 
test, a recognition element must be added to the doctrine. This Comment 
applies its proposed doctrine to the IEA in Afghanistan and argues that the 
IEA has met the effective control test, and that the IEA has an opportunity 
to meet the recognition element via a collective strategy by joining the 
Chinese Belt and Road Initiative (BRI).9 

This Comment is broken into seven parts. Part I discusses the 
Taliban’s rise to power, the current extraconstitutional transition doctrine, 
the recognition element in statehood doctrine, the United Nations 
Credentials Committee, and the Belt and Road Initiative. Part II is a 
roadmap of what will be analyzed and argued in this Comment. Part III 
argues that extraconstitutional transition doctrine should be made up of the 
effective control test and a proposed recognition element. Part IV applies 
this Comment’s proposed doctrine to the IEA in Afghanistan. Part V 
considers a consequence of maintaining the current doctrine. Finally, Part 
VI concludes by summarizing this Comment’s proposals, and notes that 
adhering to this Comment’s proposals will encourage the IEA to be a 
responsible international legal actor. 

I. BACKGROUND 

A. THE TALIBAN’S RISE TO POWER IN AFGHANISTAN 

Who is the Taliban? The group is made up of many individuals 
formerly known as mujahideen who resisted the Soviet Union’s 
occupation of Afghanistan in the 1980s.10 When the Soviets withdrew in 
1989, the Soviet-backed IRA was left as the legal government of 

 

8 RAMANAND MUNDKUR, CURRENT DEV. IN MONETARY AND FIN. L. Ch. 5, 78 (Vol. 4 2008), 
https://www.elibrary.imf.org/display/book/9781589065079/ch005.xml [https://perma.cc/DU4H-
XVQM]. 

9 See generally Zia Ur Rahman, A Comprehensive Overview of China’s Belt and Road Initiative and 
its Implications for the Region and Beyond, 22 WILEY J. PUB. AFFS. 1, 1-12 (2022). 

10 Lindsay Maizland, The Taliban in Afghanistan, COUNCIL ON FOREIGN RELS. (Jan. 19, 2023, 10:45 
AM), https://www.cfr.org/backgrounder/taliban-afghanistan [https://perma.cc/Y6AX-ZRTN]. 
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Afghanistan.11 The mujahideen began a campaign against the remaining, 
formerly Soviet-backed IRA.12 However, a “civil war among mujahideen 
parties broke out.”13 Eventually, a group of Sunni Muslims broke off from 
the mujahideen, organized, and called themselves the Taliban.14 The 
Taliban grew in strength with the backing of the United States CIA and 
the Pakistani Inter-Service Intelligence.15 The people of Afghanistan 
viewed the Taliban as a popular alternative “as they were seen as less 
corrupt and more able to deliver stability” than the warring mujahideen 
and formerly Soviet-backed IRA.16 

On September 27, 1996, the Taliban seized Kabul, the capital of 
Afghanistan, from the IRA.17 The Taliban instituted the first Islamic 
Emirate of Afghanistan (the first IEA).18 From 1996 to 2001, the first IEA 
controlled approximately 90 percent of Afghanistan’s territory.19 The first 
IEA was legally recognized as the government of Afghanistan by Pakistan, 
Saudi Arabia, and the United Arab Emirates.20 The United States’ official 
position was that “there was no functioning central government” in 
Afghanistan.21 

After the 9/11 attacks, the first IEA was overthrown by the United 
States and its allies due to the regime’s harboring of Al Qaeda members—
including Osama Bin Laden.22 On November 13, 2001, the first IEA 
regime fled Kabul and began its twenty-year-long insurgency against the 
now United States-backed IRA.23 

In February 2020, under the Trump administration, the United 
States reached an agreement with the Taliban, known as the Doha Accord, 

 

11 CLAYTON THOMAS, CONG. RESEARCH SERV., TALIBAN GOVERNMENT IN AFGHANISTAN: 
BACKGROUND AND ISSUES FOR CONGRESS 1 (Nov. 2, 2021), 
https://crsreports.congress.gov/product/pdf/R/R46955 [https://perma.cc/EN7F-UWLD]. 

12 See generally id. 
13 Id. at 1. 
14 Taliban is the plural of the Arabic word talib, which means a “student.” The group is said to have 

done this to distance themselves from the mujahideen. THOMAS, supra note 11. 
15 Maizland, supra note 10. 
16 THOMAS, supra note 11, at 1. 
17 Maizland, supra note 10. 
18 Id. 
19 Id. 
20 Ruttig, supra note 5. 
21 See THOMAS, supra note 11, at 28. 
22 See id. 
23 Id. at 1, 3. 
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to withdraw all United States troops by May 2021.24 The United States, 
the IRA, and the Taliban were parties to the agreement.25 In exchange, “the 
Taliban agreed to participate in a peace process and refrain from attacking 
U.S. troops and threatening Afghanistan’s major cities—but only as long 
as the United States remained committed to withdraw by the agreement’s 
deadline.”26 The Taliban also agreed to “prevent al-Qaeda and other 
terrorist organizations from operating in Afghanistan.”27 

When President Biden took office on January 20, 2021, the Biden 
Administration described the Taliban as in “the strongest military position 
that they had been in since 2001, controlling or contesting nearly half of 
the country.”28 The United States had approximately 2,500 troops on the 
ground with the May 2021 deadline approaching.29 The Biden 
Administration began planning a mass evacuation.30 In August 2021, the 
United States withdrew the last of its service members from Afghanistan.31 

Upon the United States’ departure, the IRA swiftly succumbed to 
the Taliban’s forces. One report stated that the Afghan IRA “government 
and large parts of the state, primarily the army and police, came crumbling 
down like a house of cards.”32 

Scholars say the IRA’s reign “ended” on August 15, 2021, when 
President Ashraf Ghani fled the country.33 Upon his departure, Ghani 
posted the following statement on Facebook: 

Today I am faced with a tough choice; to stand up, confront the armed 
Taliban who want to enter the ARG, or to leave the beloved homeland 
that I have devoted my life to protecting and preserving for the past 
twenty years. If they were left, many patriots would have been 
martyred and Kabul would have faced the destruction. The result 

 

24 THE WHITE HOUSE, U.S. WITHDRAWAL FROM AFGHANISTAN 1 (Apr. 6, 2023), 
https://www.whitehouse.gov/wp-content/uploads/2023/04/US-Withdrawal-from-Afghanistan.pdf 
[https://perma.cc/78EF-N797]. 

25 Id. 
26 Id. 
27 Jennifer Brick Murtazashvili, The Collapse of Afghanistan, 33 J. OF DEMOCRACY 40, 41 (2022), 

https://www.journalofdemocracy.org/articles/the-collapse-of-afghanistan/ 
[https://perma.cc/5F89-VGJG]. 

28 THE WHITE HOUSE, supra note 24, at 2. 
29 Id. 
30 Id. at 4. 
31 Schaeffer, supra note 4. 
32 Timor Sharan, What Went Wrong: The 2021 Collapse of Afghan National Security Forces, AFG. 

ANALYSTS NETWORK (Dec. 15, 2022), https://www.afghanistan-analysts.org/en/reports/war-and-
peace/what-went-wrong-the-2021-collapse-of-afghan-national-security-forces/ 
[https://perma.cc/NY7Q-AS7V]. 

33 Murtazashvili, supra note 27, at 40. 
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would have been a huge human disaster in this city of six million. 
Taliban have done this by attacking all Kabul and the people of Kabul 
Sharif who are ready to remove me. To avoid the floods of bloodshed, 
I’ve decided it’s best to get out. 

Taliban has won the judgment of sword and gun and now they are 
responsible for protecting the dignity, wealth and self of the 
countrymen. But they have not won the legitimacy of hearts. Never in 
history has a dry force legitimized anyone. They are now facing a new 
historical test; they will either keep the name and honor of Afghanistan 
or give priority to other places and networks. Many people and many 
sections are in fear and unsure about the future; Taliban must assure 
all peoples, tribes, different sections, sisters and women of Afghanistan 
with clear plan to win legitimacy and reassure the hearts of the 
people.34 

While former IRA Vice President Amrullah posted on Twitter on 
August 17, 2021, that he had taken up the role of President and would 
remain in Afghanistan after Ghani’s departure, ultimately, he too fled 
Afghanistan.35 

Since the IEA was re-established, the government has, although 
controversially, created a judicial system,36 established a taxing system,37 
secured most of Afghanistan’s territory from insurgency,38 and established 
an institutional framework.39 The IEA has also interacted diplomatically 

 

34 Ashraf Ghani, FACEBOOK (Aug. 15, 2021), https://www.facebook.com/ashrafghani.af 
[https://perma.cc/T7MP-QWT9] (filter the results to the year 2021 and then scroll down to this 
post). 

35 THOMAS, supra note 11, at 12–13. 
36 See generally Akmal Dawi, Taliban Undertake Speedy Overhaul of Afghanistan’s Justice System, 

S. & CENT. ASIA VOA (Sept. 28, 2023, 6:14 PM), https://www.voanews.com/a/taliban-undertake-
speedy-overhaul-afghanistan-justice-system/7289101.html [https://perma.cc/72VR-5CGT]. 

37 See generally Kate Clark, Taxing the Afghan Nation: What the Taleban’s Pursuit of Domestic 
Revenues Means for Citizens, the Economy and the State, AFG. ANALYSIS NETWORK (Sept. 2022), 
https://www.afghanistan-analysts.org/en/special-reports/new-aan-special-report-taxing-the-
afghan-nation-what-the-talebans-pursuit-of-domestic-revenues-means-for-citizens-the-economy-
and-the-state/ [https://perma.cc/S5N4-WVTD]. 

38 Ruttig, supra note 5; Frederica Paddeu & Niko Pavlopoulos, Between Legitimacy and Control: 
The Taliban’s Pursuit of Governmental Status, JUST SEC. (Sept. 7, 2021), 
https://www.justsecurity.org/78051/between-legitimacy-and-control-the-talibans-pursuit-of-
governmental-status/ [https://perma.cc/9SRU-2WXP]. 

39 See generally Haroun Rahimi, Remaking of Afghanistan: How the Taliban are Changing 
Afghanistan’s Laws and Legal Institutions (INST. S. ASIAN STUD., Working Paper No. 361, 2022), 
https://www.isas.nus.edu.sg/papers/remaking-of-afghanistan-how-the-taliban-are-changing-
afghanistans-laws-and-legal-institutions/ [https://perma.cc/TL3V-HL65]; see also U.N. Chair S.C. 
Comm., Letter dated May 23, 2023, from the Chair of the Security Council Committee established 
pursuant to Resolution 1988 (2011) addressed to the President of the Security Council, 5–10, U.N. 
Doc S/2023/370 (June 1, 2023). 
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with many states across the world.40 Most predominantly, the IEA has 
established ties with the Chinese government.41 Concurrently, the IEA is 
criticized for its treatment of the citizens of Afghanistan, particularly 
women and ethnic minorities.42 

As of March 2024, no country has formally recognized the IEA as 
the legal government of Afghanistan.43 However, in September 2021, 
United States Secretary of State Antony Blinken acknowledged that the 
IEA is “‘the de facto44 government of Afghanistan.’”45 Yet, the United 
Nations has withheld Afghanistan’s seat from the IEA since 2021.46 

B. THE CURRENT EXTRACONSTITUTIONAL TRANSITION DOCTRINE 

In international law, a state is a legal entity that has rights and can 
incur obligations.47 The legal government of a state, distinct from the state, 
has the legal authority to “assert rights, incur obligations, and authorize 
acts on behalf of the state.”48 For example, the United States is a state, and 
the United States Government has the legal authority to “assert rights, 
incur obligations, and authorize acts on behalf of” the United States.49 

Government transitions are frequent in the international legal 
system.50 With such frequency, one would assume that a well-developed 
legal doctrine exists. However, government transition doctrine, especially 
in cases of extraconstitutional transitions, is sparse, often leaving the 

 

40 Ruttig, supra note 5. 
41 Id. 
42 See generally Rohullah Sorush & Roxanna Shapour, The Daily Hustle: “Helping the Dreams of 

Girls Come True”, AFG. ANALYST NETWORK (Nov. 24, 2023), https://www.afghanistan-
analysts.org/en/reports/context-culture/the-daily-hustle-helping-the-dreams-of-girls-come-true 
[https://perma.cc/B7FX-2SVS]; see also U.N. Chair S.C. Comm., supra note 39, at p. 5, noting 
that the IEA has banned female Afghans from employment with the United Nations in 
Afghanistan. 

43 P. Michael McKinley, Don’t Recognize the Taliban Government, FOREIGN AFF’S (Aug. 18, 2023), 
https://www.foreignaffairs.com/afghanistan/united-states-dont-recognize-taliban-government? 
[https://perma.cc/MR6R-SFNQ]. 

44 When Secretary Blinken says “de facto,” it is likely a way of acknowledging the IEA as the 
governing force in the country rivaled by no other, while at the same time not legally recognizing 
the IEA. 

45 THOMAS, supra note 11. 
46 See generally Ruttig, supra note 5. 
47 See generally DUNOFF ET AL., supra note 3, at 91. 
48 BRAD R. ROTH, GOVERNMENT ILLEGITIMACY IN INTERNATIONAL LAW 2 (1999). 
49 Id. 
50 DUNOFF ET AL., supra note 3, at 116. 
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critical question of the legality of a new government ambiguous and 
subject to abuse.51 

Despite the sparse treatment given to this area of law, it is a critical 
question whether a group purporting to be the legal government of a state 
has the legal authority to “assert rights, incur obligations, and authorize 
acts on behalf of the state.”52 The government is a critical piece of the state, 
so much so that an entity seeking statehood is not considered a state 
without a government.53 

A constitutional transition often does not raise legal questions 
under international law.54 An example of a constitutional transition is the 
Republican Party’s control of the United States Government passing to the 
Democratic Party as a result of federal elections.55 An extraconstitutional 
transition occurs when by revolution, military coup, civil war, or any other 
means outside an established constitutional framework a new governing 
authority claims the role of government in a state.56 When an 
extraconstitutional transition occurs, doctrinal ambiguity is at its 
maximum.57 This Comment focuses on extraconstitutional transitions. 

Under international law, “a change in government does not affect 
a state’s international obligations.”58 Further, how a new government 
comes to power does not affect a state’s international obligations.59 “The 
state’s obligations continue, regardless of the mode of change or the 
reaction of outside actors.”60 

Traditionally, the question of whether a post-extraconstitutional 
transition government has the legal authority to “assert rights, incur 
obligations, and authorize acts on behalf of the state”61 turned on whether 

 

51 See ROTH, supra note 48, at ch. 1. The sparse and underdeveloped nature of this doctrine is visible 
in international law textbooks which often devote no more than three pages to cover both 
constitutional and extraconstitutional transition; see also DUNOFF, supra note 3, a popularly 
assigned international law textbook where the authors discussion on the topic is limited to pages 
115-117. 

52 ROTH, supra note 48, at 2. 
53 1933 Montevideo Convention on the Rights and Duties of States art. 1, Dec. 26, 1933 (signed by 

Braz.-Chile-Costa Rica-Cuba-Dom. Rep.-Ecuador-El Sal-Guat.-Haiti-Hond.-Mex.-Nicar.-Pan.-
U.S.-Venez.). 

54 Assuming all Constitutional rules and procedures are followed. 
55 See DUNOFF ET AL., supra note 3, at 115–116. 
56 See id. at 116. 
57 See generally MUNDKUR, supra note 8. 
58 DUNOFF ET AL., supra note 3, at 116. 
59 Id. 
60 Id. 
61 ROTH, supra note 48, at 2. 
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the government had effective control of the state.62 This is known as the 
effective control test.63 The effective control test is driven by 
“practicality.”64 The test is articulated as follows: 

[A] government should be recognized [as the legal government under 
international law] if that government exercises effective control and 
authority over all or nearly all the national territory, and has the 
obedience of the bulk of the population of that territory in such a way 
that this control, authority, and obedience appear to be permanent in 
character.65 

Since World War II,66 the effective control test has been “the 
logical default position” for determining whether a group purporting to be 
the government of a state is the legal government of the state under 
international law.67 

The effective control test is still the starting point in assessing a 
post-extraconstitutional transition government today.68 Many argue that 
modern legal practice ends the analysis of legal governance at the effective 
control test.69 They argue that the legal analysis should end here to avoid 
“complex political pronouncements about legitimacy”—a controversial 
element of extraconstitutional transition doctrine discussed below.70 

The primary criticism of the effective control test is that it may 
produce a government run by “thugs” unsupported by the state’s 
population.71 This critique weakens the longer a regime controls a territory 
as this is said to be evidence of the populace’s habitual obedience to the 
regime. The Pakistani Supreme Court stated that: 

 

62 Ruttig, supra note 5. 
63 ROTH, supra note 48, at 136-142. 
64 Id. at 141. 
65 Id. at ch. 5. 
66 Ruttig, supra note 5. 
67 ROTH, supra note 48, at 136. 
68 Id. For example, Switzerland’s Federal Department of Foreign Affair’s memo states that “[t]he 

only precondition . . . of a government under international law is its effective exercise of sovereign 
power (first and foremost, control of a substantial part of the territory and of the apparatus of 
administration).” Swiss Memo, The Recognition of States and Governments, Swiss Federal 
Department of Foreign Affairs (2023), 
https://www.academia.edu/6444567/The_recognition_of_states_and_governments_under_intern
ational_law_I_The_recognition_of_states [https://perma.cc/T3KY-XA5B] (last visited Sep. 22, 
2024). 

69 See Ruttig, supra note 5. 
70 Id. 
71 See ROTH, supra note 48, at ch. 5. 
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[E]ven when [revolutions] are successful they do not acquire any 
authority to rule or annul the previous [government’s legal authority] 
until they have themselves become a legal order by habitual obedience 
by the citizens of the country. It is not the success of the revolution, 
therefore, that gives it legal validity but the effectiveness it acquires by 
habitual submission to it from the citizens.72 

Therefore, the effective control test consists of two elements, (1) 
territorial control and (2) habitual obedience of the citizenry. Overall, this 
test constitutes the first element of extraconstitutional transition doctrine. 

The second element in the current extraconstitutional transition 
doctrine is “legitimacy.”73 The legitimacy element is a relatively new 
addition to the doctrine.74 The idea behind the legitimacy element is that 
the international legal community has criteria for assessing whether a 
government is legitimate and therefore legal.75 

The term “legitimacy” in the international legal context “may 
either refer to democratic legitimacy—usually relating to popular support 
or representativity—or to constitutional legitimacy—typically relating to 
the constitutional basis of the entity’s power—or to some combination 
thereof.”76 Under the legitimacy element, “a constitutionally valid claim 
to power will be accorded preference over any other claim, perhaps more 
readily so if the constitutional claim also has a democratic basis.”77 
Further, some argue that a regime’s respect for international law, 
specifically the human rights of the state’s population, weighs in favor of 
the regime meeting the legitimacy element.78 Others claim that the 
legitimacy element is fulfilled if the new regime complies with the former 
regime’s international obligations and international law as a general 
matter.79 

The legitimacy element is criticized for its implied violation of a 
state’s sovereignty.80 Sovereignty in international law is the principle that 

 

72 Id. at 138 (quoting Asma Jilani v. The Government of Punjab, 1972 PLD SC 139, 179-180 (1972)) 
(emphasis added). 

73 ROTH, supra note 48, at ch. 5 notes that some view the legitimacy element as standing in opposition 
to the effective control test. This Comment accepts the perspective that the effective control test 
and legitimacy act as two independent elements making up the current doctrine. See, e.g., id. at 
139. 

74 Paddeu & Pavlopoulos, supra note 38. 
75 See ROTH, supra note 48, at ch. 5. 
76 Paddeu & Pavlopoulos, supra note 38. 
77 Id. 
78 Id. 
79 Id. 
80 See generally DUNOFF ET AL., supra note 3, at 61. 
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a State “is not subject, within its territorial jurisdiction, to the 
governmental, executive, legislative, or judicial jurisdiction of a foreign 
State or to foreign law other than public international law.”81 Therefore, 
the critique is that any other state or entity questioning or denying the 
legitimacy of a proclaimed government in a state violates sovereignty as 
this determination “constitutes undue intervention in [the judged state’s] 
internal affairs.”82 The legitimacy element invites outside influence to 
critique the makeup and operations of what has historically been an 
internal matter designated to the state itself.83 As such, the element is 
criticized as being susceptible to manipulation by states with powerful 
sway in the international legal system.84 

The effective control test and the legitimacy element make up the 
current doctrine on extraconstitutional transition.85 The doctrine has been 
criticized as being “applied inconsistently,” with “no well-settled legal 
criterion applied by any country.”86 

C. THE RECOGNITION ELEMENT IN STATEHOOD DOCTRINE 

Statehood doctrine is a separate, yet closely related, area of law to 
extraconstitutional transition doctrine. As described below, “government” 
is an element of legal statehood itself, which highlights the 
interconnectivity of these doctrines. It is necessary to understand the 
evolution of statehood doctrine to understand this Comment’s proposal. 

The state is the primary actor in the international legal system.87 
States create international law, and states are subject to international law.88 
“Statehood is a legal status to which rights and duties are attached.”89 
Statehood is described as “the result of a complex relationship between 

 

81 Id. (quoting Helmut Steinberger, Sovereignty, Encyclopedia of Public International Law 500, 511-
512 (2000)). 

82 ROTH, supra note 48, at 2. 
83 Id. at 142–144. 
84 Id. 
85 See generally id. at ch. 5. 
86 MUNDKUR, supra note 8, at 78. 
87 DUNOFF ET AL., supra note 3, at 91 (“Orthodox international law doctrine regarded states as the 

primary, or even sole, actors in international law—the only entities that scholars considered to 
enjoy ‘full international legal personality,’ meaning that they could create and be the subject of 
international legal obligations.”). 

88 Id. 
89 François Finck, The State Between Fact and Law: The Role of Recognition and the Conditions 

Under Which it is Granted in the Creation of New States, 36 POLISH Y.B. INT’L L. 51, 51 (2016). 
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facts on the ground . . . and the acquisition of international legal 
personality.”90 Scholars and states alike have struggled to answer the 
question “what are the legal criteria for establishing a new state?”91 

States sought to establish a black-letter doctrine that answered this 
question in 1933 with the Montevideo Convention.92 Article One of the 
Montevideo Convention states that “The state as a person of international 
law should possess the following qualifications: (a) a permanent 
population; (b) a defined territory; (c) government; and (d) capacity to 
enter into relations with the other states.”93 

The Montevideo criteria are criticized as being simplistic and not 
fairly applied.94 Scholars describe the Montevideo criteria as being 
“flexibly interpreted” and used by “global elites” to pick and choose when 
a state is legal.95 These criticisms stem from the reality that some entities 
are recognized as states even though it is questionable whether the entities 
meet the Montevideo criteria.96 

In the modern international legal system, it is widely accepted that 
the Montevideo criteria cannot be considered an exhaustive list in 
determining statehood.97 As a result, many scholars have added 
“recognition” as an element of statehood doctrine.98 

Scholars fall on two sides regarding recognition and have broken 
into two theory groups.99 “The constitutive theory of recognition holds that 
a state does not exist until it receives recognition.”100 The declaratory 
theory of recognition “holds that a state exists without recognition, which 

 

90 Id. 
91 DUNOFF, supra note 3, at 94. 
92 Id. 
93 Montevideo Convention on the Rights and Duties of States art. 1, Dec. 26, 1933 (signed by 

Argentina, Brazil, Chile, Cuba, Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti, 
Honduras, Mexico, Nicaragua, Panama, Peru, Paraguay, the United States of America, Uruguay, 
Venezuela) (emphasis added). 

94 See DUNOFF ET AL., supra note 3, at 94. A few examples include Israel, North Korea and South 
Korea, and Monaco. 

95 Id. 
96 Id. 
97 Finck, supra note 89, at 54. 
98 DUNOFF ET AL., supra note 3, at 113–114 (This body of thought is known as the “constitutive 

view” of recognition as opposed to the “declaratory view” which views recognition as merely a 
political act with no relevance to the legal determination of statehood.). 

99 Formation and Recognition of States Under International Law, JUSTIA, 
https://www.justia.com/international-law/formation-and-recognition-of-states-under-
international-law/ [https://perma.cc/E6C2-RYD2] (June, 2024). 

100 Id. 
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is merely an acknowledgment of an existing situation.”101 The declaratory 
view argues that recognition does not belong in the legal realm as it is a 
political question and a choice left to other states.102 

Under the constitutive view, “regardless of its satisfaction of the 
objective” Montevideo criteria, “a claimant to statehood is not itself a state 
until it has been recognized by other” states.103 Here, recognition is an 
element of statehood.104 Recognition as an element in statehood doctrine 
means that to achieve the rights and duties afforded to states under 
international law, an entity seeking statehood must be recognized as a 
state.105 

Recognition can take numerous forms.106 Recognition can be 
made through a formal act, such as a treaty.107 Recognition can also be de 
facto, such as entering into trade and development relations with groups 
within a statehood-seeking entity.108 The most important aspect regarding 
whether the recognition element has been met is whether a state or a group 
of states has “demonstrated an intent to treat the entity involved as a 
state.”109 

There are various methods and strategies a recognition-seeking 
entity can use to meet the recognition element. These strategies can be 
broken down to fit into two categories. An entity can seek recognition by 
appealing to a collective of states, or an entity can seek recognition by 
appealing to powerful states.110 Regardless of the strategy selected, 
fulfilling the recognition element is “a process.”111 

The collective strategy is the most prominent method a statehood-
seeking entity uses to meet the recognition element.112 The best pathway 
under the collective strategy is seeking admission to the United Nations.113 
“Admission to the [United Nations] may be treated as an act of collective 
recognition: ‘all other States within the United Nations accept the 

 

101 Id. 
102 DUNOFF ET AL., supra note 3, at 113. 
103 Id. at 114. 
104 Id. 
105 Finck, supra note 89, at 52. 
106 Id. 
107 Id. at 52, 73–75. 
108 Id. at 52, 65–67. 
109 Id. at 52. 
110 Id. at 73. 
111 Id. at 54. 
112 See id. at 54, 73. 
113 Id. at 73. 



RANA_PROOF (DO NOT DELETE) 11/24/2024  8:45 PM 

Vol. 42, No. 1 Taliban & Extraconstitutional Transition 15 

existence of each other as legal persons, even if they do not recognize each 
other politically.’”114 The United Nations is not the only pathway available 
to statehood-seeking entities to meet the recognition element via collective 
recognition.115 This strategy applies to any multi-state organization or 
program that has legal effects—for instance, a mass development 
program.116 

The other strategy an entity will use to fulfill the recognition 
element is seeking to establish ties with powerful states in the international 
legal system.117 Many entities seek to establish ties with the United States, 
Russia, or China.118 These states are considered to have the most power in 
the international legal system.119 These states are considered the most 
powerful because these states (1) hold a permanent seat on the United 
Nations Security Council,120 (2) hold seats of power and influence in 
various international organizations,121 and (3) are frequently involved in 
multi-lateral treaties and development programs.122 Gaining the support of 
one or more of these states is a priority of any entity seeking to meet the 
recognition element. 

The parallels between statehood doctrine and extraconstitutional 
transition doctrine are obvious. Statehood-seeking entities and entities 
seeking to be legal governments share the same obstacles and objectives. 
As such, and as is argued in Part V Section B, it is possible to borrow 
elements from statehood doctrine to fill the gaps in extraconstitutional 
transition doctrine. 

 

114 Id. (quoting John Dugard, The Secession of States and Their Recognition in the Wake of Kosovo, 
COLLECTED COURSES OF THE ACADEMY OF INTERNATIONAL LAW, (2011) 57–58). 

115 Id. at 73. 
116 Id. at 60. 
117 See id. at 73; DUNOFF ET AL., supra note 3, at 114. 
118 See generally Top 10 Most Powerful Countries in the World 2024, FORBES INDIA (Aug. 23, 2024, 

10:54 AM), https://www.forbesindia.com/article/explainers/top-10-powerful-countries-in-the-
world/87201/1 [https://perma.cc/G5QB-75ZC]; DUNOFF ET AL., supra note 3, at 114. 

119 See generally Top 10 Most Powerful Countries in the World 2024, supra. 
120 United Nations Security Council Current Members, UN, 

https://www.un.org/securitycouncil/content/current-members [https://perma.cc/9TBT-Z5BW] 
(Last visited Feb. 14, 2024). 

121 See generally Six Essential International Organizations You Need to Know, COUNCIL ON FOREIGN 

RELATIONS (July 1, 2023), https://world101.cfr.org/global-era-issues/globalization/six-essential-
international-organizations-you-need-know [https://perma.cc/4SZ9-83ME]. 

122 See generally id. 
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D. THE UNITED NATIONS CREDENTIALS COMMITTEE 

One might ask why an international institution does not exist that 
assesses whether a new government has the legal authority to “assert 
rights, incur obligations, and authorize acts on behalf of the state.”123 In a 
way, one does exist; however, this was not its intended role.124 This 
institution is situated in the United Nations, and it is called the United 
Nations Credentials Committee (the Committee).125 

The United Nations is “the most significant [international] 
organization in terms of breadth of responsibilities and legal affect.”126 A 
post-extraconstitutional transition government often views claiming the 
state’s seat at the United Nations as the key method of accessing the rights 
and obligations afforded to the state.127 For a government to claim its seat 
at the United Nations, it must pass an examination by the Committee.128 

The Committee has existed since the founding of the United 
Nations in 1947.129 The Committee is made up of nine member states.130 
The United States, China, and Russia are permanent members of the 
Committee.131 The rest of the seats are rotated and filled “by the Assembly 
on the proposal of the President, after consultations with ‘interested 
delegations.’”132 As of March 2024, the states occupying the rotational 
seats are Andorra, Grenada, Nigeria, the Solomon Islands, Suriname, and 
Togo.133 

The Committee is responsible for granting the credentials of 
government representatives to occupy the seat of the state at the United 
Nations General Assembly (UNGA).134 The Committee meets a few times 
a year and holds closed-door meetings when weighing whether to grant 

 

123 ROTH, supra note 48, at 2. 
124 See generally Ruttig, supra note 5. 
125 Id. 
126 DUNOFF ET AL., supra note 3, at 134. 
127 See Finck, supra note 89, at 73–74. 
128 See generally Ruttig, supra note 5. 
129 Catherine Amirfar, Romain Zamour & Duncan Pickard, Representation of Member States at the 

United Nations: Recent Challenges, 26 AM. SOC’Y INT’L L. 6, 1 (Aug. 10, 2022). 
130 Id. at 3. 
131 Id. 
132 Id. 
133 Saskia O’Donoghue, A Look Inside the UN’s Most Mysterious Body, EURO NEWS (Sept. 9, 2023), 

https://www.euronews.com/2023/09/23/a-look-inside-the-uns-most-mysterious-body 
[https://perma.cc/ZX4T-YZLJ]. 

134 Id. 
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credentials.135 When the Committee reaches a decision, it issues a report 
that contains the Committee’s recommendation.136 Then, the UNGA 
receives the report, and routinely approves the recommendation without 
debate or discussion.137 

For most governments, submission to the Committee is a 
“straightforward procedure”138 and a “mere formality.”139 For post-
extraconstitutional transition governments, such as the IEA, the 
Committee’s decision holds immense importance, with some going as far 
as to say the Committee is the “only way towards legitimacy” for these 
governments.140 

The Committee’s decision on whether to grant a government a 
seat at the United Nations has proven to be dispositive of a government’s 
ability to “assert rights, incur obligations, and authorize acts on behalf of 
the state”141 across the legal system. Therefore, effectively, the Committee 
has the power to determine whether a government is legal.142 

One might ask how a single committee situated in one 
international organization has this power and why this one committee’s 
decision holds so much weight; after all, membership in the United 
Nations is neither a legal element of extraconstitutional transition doctrine 
nor statehood doctrine. The reason the Committee holds so much power is 
because its decisions have “ripple effects across the U.N. system and 
beyond, as international organizations, courts, and tribunals look to the 
practice of the General Assembly in deciding” claims of legal 
governance.143 

Recently, the Committee has been heavily criticized. Critics note 
that the Committee’s reports often span a mere three pages, even in 
controversial cases.144 Further, the report sheds “virtually no light on what 
actually happened in the gathering.”145 Critics also argue that the 
Committee’s role has become far more impactful than was originally 

 

135 Id. 
136 Id. 
137 Id. 
138 Ruttig, supra note 5. 
139 O’Donoghue, supra note 133. 
140 Id. 
141 ROTH, supra note 48, at 2. 
142 See generally Amirfar et al., supra note 129, at 1. 
143 Id. 
144 O’Donoghue, supra note 133. 
145 Id. 
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intended.146 Originally, the Committee had a “ministerial function” in the 
United Nations, but now it “has emerged as a key player in critical 
questions of global governance.”147 

It is unknown what legal factors the Committee weighs in making 
a decision, or whether the factors are legal at all.148 One report goes as far 
as to call the Committee one of the “least transparent U.N. bodies,” which 
allows it to “fudge certain decisions and kick hard decisions down the 
road.”149 International legal scholars’ best guess is that the Committee may 
consider “effective control of territory” in combination with “democratic 
legitimacy and commitment to human rights.”150 However, scholars agree 
that “the nature of the criteria . . . surely leave room for political 
considerations.”151 

The reason the Committee holds this substantial legal power 
connects to the current ambiguity in extraconstitutional transition 
doctrine—an argument advanced in Part V. 

E. THE BELT AND ROAD INITIATIVE 

The BRI was first introduced on September 7, 2013, by the 
People’s Republic of China’s President Xi Jinping.152 The BRI is a 
massive economic development project that partners with numerous 
countries to boost regional cooperation through the development of trade-
based infrastructure.153 Many scholars and participating countries believe 
that the BRI has not only the potential to boost trade, but to “open access 
to remote international destinations, and establish external linkages to 
untapped regions and states.”154 According to China, “the five main facets 
of the project include infrastructure connectivity, policy communications, 
finance, trade, and people to people bonds to encourage regional 

 

146 Id. 
147 Id. 
148 David Biller & Joseph Krauss, Want a Place on the UN Stage? Leaders of Divided Nations Must 

First Get Past this Gatekeeper, AP NEWS Sept. 21, 2023, 11:36 PM), 
https://apnews.com/article/un-credentials-committee-representation-who-gets-to-speak-
ca2afb8b6155f95eaa9ac4d53b265a9b [https://perma.cc/4BW8-QX7R]. 

149 Id. 
150 Amirfar et al., supra note 129. 
151 Id. 
152 Rahman, supra note 9, (The project is also referred to as the “One Belt, One Road” project or 

“OBOR”). 
153 Id. 
154 Id. at 2. 
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cooperation and mutual growth.”155 Since 2013, it is estimated that China 
has invested more than $70 billion into the project.156 

The BRI network—meaning the countries who have “signed on to 
projects or indicated an interest to do so”—connects 147 countries.157 The 
project has been the most successful in Pakistan.158 The creation of the 
China-Pakistan Economic Corridor in 2015159 is the largest project in the 
BRI with an estimated value of $62 billion.160 Recently, in cooperation 
with Pakistan, China has shown signs of bringing the BRI into Afghanistan 
through the existing China-Pakistan Economic Corridor infrastructure.161 

II. ANALYSIS ROADMAP 

Afghanistan is a state that can incur rights and obligations under 
international law.162 The only legal question is whether the IEA is the legal 
government of Afghanistan under international law—legal meaning that 
the IEA has the authority to “assert rights, incur obligations, and authorize 
acts on behalf of” Afghanistan.163 The government transition that occurred 
in Afghanistan in 2021—from the IRA to the IEA—was an 
extraconstitutional transition which complicates the question. The 
complications arise from the current doctrine on extraconstitutional 
transitions. As it stands, the doctrine is ambiguous and consists of criteria 
that “have been applied inconsistently” with “no well-settled legal 
criterion applied by any country.”164 This Comment both proposes a 
remedy to the doctrine and applies the remedy to the IEA in Afghanistan. 

The proceeding analysis in this Comment answers two questions: 
(1) What should the doctrinal framework be for assessing the legality of a 

 

155 Id. at 1. 
156 Id. at 2. 
157 James McBride et al., China’s Massive Belt and Road Initiative, COUNCIL ON FOREIGN RELATIONS 

(Feb. 2, 2023, 4:30 PM), https://www.cfr.org/backgrounder/chinas-massive-belt-and-road-
initiative [https://perma.cc/UJ4B-T5XB] (estimated at this article’s publication). 

158 See generally id. 
159 Shayan Rauf & Adam Zeidan, China-Pakistan Economic Corridor International Trade Project, 

BRITANNICA (Aug. 27, 2024), https://www.britannica.com/topic/China-Pakistan-Economic-
Corridor [https://perma.cc/M32F-6LUV]. 

160 McBride et al., supra note 157. 
161 See generally Reuters, Taliban Says Plans to Formally Join China’s Belt and Road Initiative, VOA 

NEWS (Oct. 19, 2023, 12:59 PM), https://www.voanews.com/a/taliban-says-plans-to-formally-
join-china-s-belt-and-road-initiative/7317909.html [https://perma.cc/TNT2-384F]. 

162 Ruttig, supra note 5. 
163 ROTH, supra note 48, at 2. 
164 MUNDKUR, supra note 8, at 78. 
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government in an extraconstitutional transition situation? (2) How does 
the IEA in Afghanistan meet this Comment’s two proposed elements? 

Part III answers the first question—the doctrinal question. Part III 
argues the following: (1) the current doctrine assessing the legality of a 
government in an extraconstitutional transition situation is insufficient; (2) 
the effective control test should remain the starting point; (3) the 
legitimacy element should be removed; and (4) a recognition element 
should replace the legitimacy element. 

Part IV answers the second question by applying the proposed 
elements to the IEA in Afghanistan. Part IV argues that the IEA has passed 
element one—the effective control test. Then, Part IV assesses the efforts 
made by the IEA to meet the recognition element. Part IV concludes by 
detailing the opportunity for the IEA to pursue the collective recognition 
strategy by joining the BRI. 

Finally, Part V argues that there are tangible consequences 
resulting from the ambiguous nature of the current doctrine. The specific 
tangible consequence is the rise of the United Nations Credentials 
Committee. 

III. PROPOSED DOCTRINE 

The current extraconstitutional transition doctrine is flawed and in 
need of modification. Both the effective control test and the legitimacy 
element have been criticized as being “applied inconsistently . . . when a 
foreign government . . . has come to power in an extraconstitutional 
manner.”165 This Comment argues that the effective control test should be 
maintained; however, the legitimacy element should be removed and 
replaced with a recognition element borrowed from statehood doctrine. 

First, this Part will argue in favor of maintaining the effective 
control test as the first element of the doctrine. Then, it will argue for the 
removal of the legitimacy element. Finally, it will propose that recognition 
should replace legitimacy as the second element of the doctrine. 

A. THE EFFECTIVE CONTROL TEST SHOULD BE MAINTAINED AS 

THE FIRST ELEMENT 

To pass the effective control test, a new government post-
extraconstitutional transition must have (1) effective control of the state’s 

 

165 Id. 
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territory and (2) habitual obedience of the state’s population.166 There are 
two reasons why the effective control test should remain the first element 
of extraconstitutional transition doctrine: the test is practical and 
measurable. 

The first strength of the effective control test is its practicality.167 
For a new government to exercise the international legal personality of the 
state, it logically must first establish control of the state’s territory and 
populace.168 It would make little sense for a new government that holds 
minority control of a state’s territory or slim obedience of the state’s 
population to be afforded the legal authority to “assert rights, incur 
obligations, and authorize acts on behalf of the state.”169 

Allowing a new government that has not fulfilled these elements 
to access the legal power of the state would destabilize the international 
legal system due to the likely instability of the new regime itself. The 
purpose of the effective control test is to create a threshold of stability 
before allowing a new government into the international legal system. A 
level of intrastate stability must be achieved before a new government has 
the right to operate at the interstate level. 

The second strength of the effective control test is its 
measurability for an analyst. The effective control test focuses on the facts 
on the ground. The effective control test allows an analyst to gather 
information from sources on the ground in a post-extraconstitutional 
transition state to make an overall assessment of the new government’s 
control of the territory and the population. 

Although competing information may exist—for example, the 
new government may purport to control certain areas while a rebel group 
may claim to contest the area—under this element in the modern era, an 
analyst should eventually be able to make an accurate determination. After 
all, there are no time constraints on this element, and an analyst could 
simply wait to obtain trustworthy information before making the 
determination. Additionally, an analyst could hold a proceeding between 
the groups contesting the territory to make findings of fact on overall 
control by the parties. 

Because the effective control test is both practical and measurable, 
it should remain the first element in extraconstitutional transition doctrine.  

 

166 ROTH, supra note 48, at 138, 151. 
167 Id. at 27. 
168 See generally Finck, supra note 89. 
169 ROTH, supra note 48, at 2. 
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B. THE LEGITIMACY ELEMENT SHOULD BE REMOVED FROM THE 

DOCTRINE 

The legitimacy element is based on the idea that the international 
legal community has a means for assessing whether a government is 
legitimate and therefore legal.170 New governments with a constitutional 
basis or democratic support are viewed under this element as more 
legitimate than those without.171 

There are two fundamental problems with the legitimacy element 
that make it ill-suited for use in extraconstitutional transition doctrine. 
First, the legitimacy element implicitly violates state sovereignty.172 
Second, the legitimacy element is far too ambiguous to protect against the 
incursion of political interests.173 

Sovereignty is one of the few globally accepted principles under 
international law.174 Scholars state that sovereignty “entails ‘the whole 
body of rights and attributes which a State possesses in its territory, to the 
exclusion of all other States, and also in its relations with other states.’”175 
A state’s ability to choose its own “form of government” is covered by 
sovereignty.176 

Implicit in the legitimacy analysis is a judgment of the mode and 
type of government that exists within a state.177 The legitimacy element 
affords more weight to a new government that is democratically based.178 
Even if a regime has the popular support of the population but is a 
theocracy,179 the legitimacy element holds this against the new regime.180 
There is no uniform agreement or jus cogens181 on what form of 
government is permissible or favorable under international law. Such a 

 

170 Id. at 10—11. 
171 Paddeu & Pavlopoulos, supra note 38. 
172 ROTH, supra note 48, at 8, 13—14. 
173 See generally Amirfar et al., supra note 129. 
174 See generally DUNOFF ET AL., supra note 3, at 61. 
175 Id. (quoting Corfu Channel Case (U.K. v. Alb.), 149 I.C.J. 39, 43 (opinion of Judge Alvarez)). 
176 Douglass Cassel, A Framework of Norms: International Human-Rights Law and Sovereignty, 22 

HARV. INT’L REV. 60 (2001). 
177 See generally ROTH, supra note 48, at 4, 9. 
178 Paddeu & Pavlopoulos, supra note 38. 
179 Theocracy is defined as a “government by divine guidance or by officials who are regarded as 

divinely guided.” Theocracy, BRITANNICA (last visited Jan. 17, 2024), 
https://www.britannica.com/topic/theocracy [https://perma.cc/R7EN-RW77]. 

180 Paddeu & Pavlopoulos, supra note 38. 
181 Jus cogens means “a norm that [is] deemed to be so fundamental to the international legal order 

that states may not derogate from them.” DUNOFF ET AL., supra note 3, at 46. 
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standard would violate state sovereignty and disrupt a system comprised 
of a variety of forms of government. Therefore, because the legitimacy 
element favors one form of government over another in violation of the 
sovereignty principle, it should be barred from extraconstitutional 
transition doctrine. 

The ambiguous nature of the legitimacy element makes it 
vulnerable to abuse by the decision-making power. There is no consistent 
explanation of what constitutes a legitimate government. As described 
above, legitimacy cannot be based on form of government. Some scholars 
argue that legitimacy is a measure of to what extent a new government 
complies with the “former regime’s international [legal] obligations and 
international law as a general matter.”182 However, this formulation 
creates a circular problem for post-extraconstitutional transition 
governments. How can a new government comply with the former 
regime’s international legal obligations if the new government is 
prohibited from acting as the legal government of the state? If the new 
government is prohibited from “assert[ing] rights, incur[ing] obligations, 
and authoriz[ing] acts on behalf of the state,”183 how can it comply with 
the former regime’s legal obligations? 

These questions highlight the ambiguous nature of the legitimacy 
element. Ambiguous law is subject to abuse. Removing ambiguity in 
extraconstitutional transition doctrine is critical because the doctrine 
impacts global governance and the entire international legal system.184 In 
its current form, the legitimacy element can be manipulated by powerful 
states with decision-making authority to reach the outcome the states 
desire. This is an unacceptable reality that must be remedied given the 
doctrine’s critical importance to the international legal system. 

C. THE LEGITIMACY ELEMENT SHOULD BE REPLACED BY A 

RECOGNITION ELEMENT 

The legitimacy element should be replaced by a recognition 
element that shares the same characteristics as the recognition element 
under statehood doctrine. By adding the recognition element, 
extraconstitutional transition doctrine will align with the realities of the 

 

182 Paddeu & Pavlopoulos, supra note 38. 
183 ROTH, supra note 48, at 2. 
184 See generally O’Donoghue, supra note 133. 
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international legal system. Further, the recognition element will replace 
ambiguity with measurability. 

The proposed new recognition element would accept the 
constitutive view of recognition and hold that a legal government “does 
not exist until it receives recognition.”185 Recognition would operate as a 
condition of legal governance, meaning that “regardless of its satisfaction 
of the [effective control test], a claimant is not itself a [legal government] 
until it has been recognized by other” states.186 

The same methods and strategies of meeting the recognition 
element would apply to a legal government-seeking entity—the collective 
and powerful state strategies.187 Additionally, like in statehood 
recognition, recognition in extraconstitutional transition doctrine can take 
numerous forms, such as entering into a treaty, trade relations, 
development programs, etc.188 Like in statehood recognition, the most 
important aspect in assessing whether the recognition element is met is 
whether a state or a group of states has “demonstrated an intent to treat the 
entity involved” as a legal government.189 

Adding the recognition element to extraconstitutional transition 
doctrine would face the same criticism as recognition in statehood 
doctrine. The primary criticism is that recognition does not belong in the 
legal realm, as it is a political question and a choice left to other states.190 
The question becomes, is recognition legal or political when it comes to 
governments? 

Professor Brad Roth,191 the author of one of the few books 
comprehensively laying out extraconstitutional transition doctrine, states, 
“there can be no question that recognition of governments—in this specific 
sense of acknowledging their capacity to assert rights, incur obligations, 
and authorize acts in the name of the state—is eminently a question of 
international law.”192 Government recognition is a legal question because 
a government’s legal standing impacts whether the government can waive 

 

185 See generally Formation and Recognition of States Under International Law, supra note 99. 
186 Notice that all that is happening here is the statehood recognition doctrine is being copied and 

applied to a legal government-seeking entity under extraconstitutional transition doctrine. DUNOFF 

ET AL., supra note 3, at 113. 
187 Finck, supra note 89, at 54. 
188 Id. 
189 Id. 
190 Id. at 51. 
191 For a biography on Professor Roth see Brad R. Roth, WAYNE STATE UNIV., 

https://law.wayne.edu/profile/aa2216#definition-Biography [https://perma.cc/V6R7-2A3K]. 
192 ROTH, supra note 48, at 123. 
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the state’s legal rights, whether the government’s transactions on behalf of 
the state are legally binding, and whether members of the government can 
be held legally accountable.193 

The addition of the recognition element to extraconstitutional 
transition doctrine more closely aligns with the realities of the 
international legal system. Like the Montevideo criteria in statehood 
doctrine, the effective control test has not ended the question of whether a 
government is legal under international law. For example, the first IEA in 
Afghanistan controlled approximately 90 percent of Afghanistan’s 
territory.194 Yet, the first IEA was only recognized as the legal government 
of Afghanistan by Pakistan, Saudi Arabia, and the United Arab 
Emirates.195 Additionally, the first IEA was denied Afghanistan’s seat at 
the United Nations,196 which cumulatively barred it from “assert[ing] 
rights, incur[ing] obligations, and authoriz[ing] acts on behalf of” 
Afghanistan.197 Similar events have transpired in other extraconstitutional 
transition cases historically.198 

Assessing the fulfillment—or lack thereof—of the recognition 
element is measurable for an analyst. In practice, an analyst could gather 
“all legally relevant evidence”—such as business agreements between the 
new government and other states, informal acts of recognition, formal acts 
of recognition, the flow of diplomats, involvement in development 
programs, etc.—to determine whether the recognition element is met.199 
An analyst could hold a proceeding instructing the new government to 
present a portfolio demonstrating the ways it has been legally recognized. 
The more legally relevant evidence of recognition, the more likely the new 
government has met the element.200 

The logical question arising from the addition of this element is 
what threshold of recognition is enough to fulfill the element? Due to the 
decentralized nature and various entities operating in the international 
legal system,201 the answer to this question is best left to the international 

 

193 This is not an exhaustive list. Id. at 122, 152—53; see also MUNDKUR, supra note 8, at 81. 
194 See Ruttig, supra note 5. 
195 Id. 
196 Amirfar et al., supra note 129. 
197 ROTH, supra note 48, at 2. 
198 In his book, Professor Roth analyzes a variety of extraconstitutional situations including Angola 

in 1975, Nicaragua in 1979, Panama in 1989, and Haiti in 1991. See generally ROTH, supra note 
48, at 1. 

199 MUNDKUR, supra note 8, at 80. 
200 See id. 
201 See generally DUNOFF ET AL., supra note 3, at 31. 
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entity that utilizes the doctrine. However, the threshold must be defined 
without ambiguity and be enforced equally throughout the entity. The idea 
is that once a new government passes the effective control test, it can then 
begin to accumulate international recognition to reach the required 
threshold.202 

With the effective control test as the first element, and recognition 
as the second element in extraconstitutional transition doctrine, the 
doctrine will consist of criteria that are both practical and measurable. 
Additionally, using these two elements will work to eliminate ambiguity, 
thus reducing the probability of the doctrine’s abuse. Now, this Comment 
will apply the newly prescribed doctrine to the IEA in Afghanistan. 

IV. APPLYING THE PROPOSED DOCTRINE TO THE IEA 

Before applying the proposed doctrine to the IEA in Afghanistan, 
it is necessary to lay out the stakes in the doctrine’s outcome specific to 
the IEA. Legality is critical to the IEA because “a number of matters turn 
on the . . . [legal] identity of Afghanistan’s government.”203 

Examples include (1) the IEA’s envoys being legally recognized 
“as diplomats, with the consequent recognition of privileges and 
immunities”; (2) the capacity of the IEA to consent on behalf of 
Afghanistan “to matters such as treaties, the jurisdiction of international 
courts, and foreign intervention”; (3) “the enjoyment of head-of-State or 
head-of-government immunity”; (4) the IEA’s access to Afghanistan’s 
“assets situated abroad”; and (5) “the responsibility of [Afghanistan] for 
the conduct of” the IEA.204 Additionally, without legality, the IEA cannot 
(6) “fully participate in international organizations, aid schemes, and 
financial institutions”; (7) “enter into multilateral agreements”; and (8) 
“serve as Afghanistan’s representative . . . in a society of states.”205 

 

202 A useful analogy is a cup filling with water. Each international entity—such as the United 
Nations—has the authority to select the size of the cup and present it to the post-extraconstitutional 
transition government. It is then the post-extraconstitutional transition government’s job to fill the 
cup. Once it has filled the cup, the post-extraconstitutional transition government will present the 
cup to the entity who will then assess the cup’s contents and decide whether the threshold is met. 

203 Paddeu & Pavlopoulos, supra note 38. 
204 Id. 
205 Anjali Dayal, The Taliban at the United Nations: An Unexpected Bid for Legitimacy?, FOREIGN 

POL’Y RES. INST., (Aug. 30, 2023), https://fpri.org/article/2023/08/the-taliban-at-the-united-
nations-an-unexpected-bid-for-legitimacy/ [https://perma.cc/P62K-A792]. 



RANA_PROOF (DO NOT DELETE) 11/24/2024  8:45 PM 

Vol. 42, No. 1 Taliban & Extraconstitutional Transition 27 

The ability to conduct these activities is critical to any government 
operating in the international legal system; it is especially important for a 
government like the IEA. 

A. ELEMENT 1: THE IEA HAS PASSED THE EFFECTIVE CONTROL 

TEST 

The effective control test is the starting point in assessing whether 
a government has the legal authority to “assert rights, incur obligations, 
and authorize acts on behalf of the state.”206 Therefore, assessment of the 
IEA starts with the effective control test. The first question is, does the 
IEA have effective control of Afghanistan’s territory? The second question 
is, does the IEA have habitual obedience of Afghanistan’s population? As 
demonstrated below, the IEA has met the effective control test. 

Most agree that the IEA has achieved effective control of 
Afghanistan’s territory, and the regime’s position has only strengthened 
since seizing Kabul on August 15, 2021.207 One report states that it is 
“uncontroversial” that the IEA has effective control of Afghanistan’s 
territory.208 Additionally, United States Secretary of State Antony Blinken 
stated that the IEA is “‘the de facto government of Afghanistan.’”209 
However, there are reports that resistance has occasionally flared against 
the IEA. To assess the IEA’s effective control of Afghanistan’s territory, 
these reports must be explored. 

When the Taliban first took Kabul, there was an initial attempt at 
resistance by former Vice President Amrullah Saleh.210 One report states 
that “Saleh previously vowed to never submit to Taliban rule and called 
on Afghans to join him in resisting the group.”211 Early reports suggested 
that Saleh had taken refuge in the Panjshir region of Afghanistan, which 
is known for its strategic and historical legacy—the region “was never 
occupied by the Soviets in the 1980s or the Taliban in the 1990s.”212 
However, this resistance was short-lived. 

 

206 ROTH, supra note 48, at 2. 
207 Ruttig, supra note 5. 
208 Id. 
209 THOMAS, supra note 11, at 27. 
210 Id. at 29. 
211 Id. at 12. 
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By September 2021, the IEA claimed to have full control of 
Panjshir.213 The IEA’s claims were later confirmed by New York Times 
reporters who visited the region.214 The short-lived nature of this initial 
resistance demonstrates the IEA’s effective military mobilization. One 
report notes that “with the taking of Panjshir, the Taliban appear to 
effectively control the entire country, unlike in the 1990s when the former 
Northern Alliance represented significant armed opposition and held 
around 10% of the country’s territory.”215 

The initial resistance led by former Vice President Saleh is the 
most notable and organized resistance as of March 2024. Over the last two 
and a half years, there have been sporadic reports of resistance across 
regions such as Ghazni, Herat, and Panjshir.216 One report notes a 
resistance leader making good on a promise of a “spring offensive,” but 
does not cite a source and goes little into the success of the reported 
offensive.217 The same report goes on to conclude that “resistance groups 
are unlikely to defeat the Taliban’s superior firepower.”218 Other reports 
note that it would be difficult to “build a coherent platform for opposition” 
given that many of the would-be leaders of such an opposition “are 
scattered across the globe focused on resettling their families.”219 

The IEA is in the strongest military position it has ever been in 
due to the seizure of the United States’ military equipment. In its rapid 
departure from Afghanistan, the United States left most of the equipment 
that it supplied to the former IRA government.220 This equipment ranges 
from relatively easy-to-use vehicles such as Humvees to complex-to-use 
and maintain “light attack airplanes.”221 While it is impossible to 
determine what the IEA currently controls and operates, estimates as to 

 

213 Id. at 8. 
214 See generally Jim Huylebroek & Victor J. Blue, In Panjshir, Few Signs of an Active Resistance, 

or Any Fight at All, N.Y. TIMES, (Oct. 7, 2021), 
https://www.nytimes.com/2021/09/17/world/asia/panjshir-resistance-taliban-massoud.html 
[https://perma.cc/A2M7-6J7K]. 

215 THOMAS, supra note 11, at 13. 
216 Lynne O’Donnell, The Afghan Resistance is Still Fighting, FOREIGN POL’Y (May 12, 2022, 4:12 

PM), https://foreignpolicy.com/2022/05/12/afghanistan-resistance-taliban-clashes/ 
[https://perma.cc/6NCR-F2S9]. 

217 See generally id. 
218 O’Donnell, supra note 216. 
219 David Loyn, The Scattered Forces Opposing the Taliban Need Support Now, CHATHAM HOUSE 

(July 28, 2023), https://www.chathamhouse.org/publications/the-world-today/2023-08/scattered-
forces-opposing-taliban-need-support-now [https://perma.cc/V7BV-EQHD]. 
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what had been transferred to the former IRA are available.222 As far as 
numbers go, former President Donald Trump asserted on August 30, 2021, 
that the IEA is in control of United States assets worth approximately $85 
billion.223 

The IEA’s primary obstacle when it comes to territorial security 
is terrorist organizations. One pillar of the Doha Accord was the IEA’s 
promise to “prevent al-Qaeda and other terrorist organizations from 
operating in Afghanistan.”224 One report notes that ISIL-K undermined the 
IEA’s security apparatus by “carrying out multiple high-profile attacks 
against international targets, as well as against” the IEA.225 ISIL-K attacks 
in Kabul reportedly resulted in a temporary withdrawal of “diplomatic 
staff and the closure of some embassies.”226 However, these attacks are 
sporadic and declining. A recently declassified report by the United States 
Defense Intelligence Agency concluded that the future of terrorist 
organizations “in Afghanistan probably is on a downward trajectory due 
to the [IEA’s] restrictions rendering the group[s] operationally 
dormant.”227 

The consensus is that the IEA has effective control of 
Afghanistan’s territory.228 The few and short-lived pockets of resistance 
are not enough to shift the legal determination that the IEA has effective 
control of Afghanistan. With an abundant supply of equipment and an 
organized military apparatus, it is likely that, absent outside intervention 
in the like of 2001, the IEA will maintain territorial control for the 
foreseeable future. 

Next, whether the IEA has the habitual obedience of 
Afghanistan’s citizens must be analyzed. Much of this analysis overlaps 
with the previous discussion involving resistance in the country. The lack 
of and declining trendline in resistance since August 2021 is evidence of 
the habitual obedience of the population to the IEA. The longer the IEA 
maintains control of the country, the more the IEA demonstrates it has 
secured habitual obedience. As of March 2024, the IEA has controlled 

 

222 See THOMAS, supra note 11, at 8–9 for an in-depth report on equipment. 
223 THOMAS, supra note 11, at 9. 
224 Murtazashvili, supra note 27, at 41. 
225 U.N. Chair of Security Counsil Committee, supra note 41, at 9. 
226 See id. at 5 (noting that Czechia and Saudi Arabia temporarily closed their embassies and Kabul 

at the time of the report). 
227 Declassified Statement of Defense Intelligence Agency, Case 1:05-cv-00023-EGS, Doc. 393-3, at 

2 (Nov. 10, 2022) (exhibit 2 as part of filings for Abdullah v. Biden, Civil Action No. 05-cv-0023). 
Thanks are extended to Attorney Tara Plochocki for providing the author with this source.  

228 Ruttig, supra note 5. 
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Afghanistan for about two and a half years.229 Likewise, other indicators 
and reports also confirm that the IEA has achieved habitual obedience of 
the population. 

To test habitual obedience, one must find and analyze a 
relationship between state and citizen that occurs multiple times and 
indicates obedience to government authority. One such relationship is 
taxation.230 Taxation is “fundamental to the state-citizen relationship.”231 
Taxation is particularly ripe as a measure of habitual obedience in 
Afghanistan because unlike its predecessor—the IRA—the IEA is 
described as “financially dependent on the people.”232 As shown below, 
the taxation of the Afghan citizenry indicates that the IEA has achieved 
habitual obedience of the population. 

A report by Afghanistan Analyst Network Reporter Kate Clark 
extensively details the taxation relationship between the IEA and the 
citizens of Afghanistan.233 The report notes that it based its findings on 
interviews conducted with Afghan citizens both before and after the IEA 
came to power in August 2021.234 One of the key findings is that the IEA’s 
“collection of taxes, fees, customs, and revenues . . . is organized, 
systematic, and comprehensive.”235 

The report has a designated chapter where it analyzes the IEA’s 
taxation from the view of Afghan citizens.236 The report notes that 
interviewed citizens reported less corruption in the taxation program under 
the IEA compared to the IRA.237 The interviewed citizens also described 

 

229 This is based on the IEA taking control in mid-August 2021, and this Comment’s completion in 
March 2024. 

230 It should be noted that taxation is not the only method of indicating habitual obedience. Taxation 
is used in this Comment for a few reasons. First, there is a dearth of comprehensive reports coming 
out of Afghanistan overall. However, the Clark report—Clark, supra note 37—provides a rare in-
depth analysis of IEA taxation. Therefore, one reason taxation is used is because of the Clark 
report’s insights. Second, taxation across all jurisdictions is a salient indicator of habitual 
obedience of the citizenry. Taxation is a complex relationship between government and citizen 
that crosses social and economic boundaries. For more information on the taxation relationship 
between government and citizen see Wilson Prichard, Citizen-State Relations: Improving 
Governance Through Tax Reform, OECD/DAC GOVERNANCE NETWORK (2010), 
https://gsdrc.org/document-library/citizen-state-relations-improving-governance-through-tax-
reform/ [https://perma.cc/9YWS-KF7B]. 
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the IEA tax assessors to be “assiduous”—meaning showing great care and 
perseverance—often comprehensively reviewing businesses’ books.238 
However, the report notes complaints about over-aggressive collectors and 
a lack of transparency on how the IEA spends money.239 The report 
concludes by stressing that the IEA should improve transparency.240 

While the report notes the dire straits of Afghanistan’s economy 
under the IEA and flaws in the taxation system, the report’s findings also 
show that the IEA has achieved habitual obedience.241 Not only is the 
taxation system “organized, systematic, and comprehensive,”242 but the 
citizens are paying their taxes, and no unrest has occurred. Because the 
taxation relationship between state and citizen is so fundamental, the 
continued operational taxation system in Afghanistan shows that the IEA 
has achieved habitual obedience. 

The IEA has both territorial control of Afghanistan and habitual 
obedience of the population. Therefore, the IEA has fulfilled element 
one—the effective control test—in becoming a legal government under 
extraconstitutional transition doctrine. 

B. ELEMENT 2 PART I: CURRENT EFFORTS BY THE IEA TO MEET 

THE RECOGNITION ELEMENT 

As of March 2024, no country has formally recognized the IEA as 
the legal government of Afghanistan, and Afghanistan’s seat at the United 
Nations has been withheld from the IEA.243 However, by maintaining its 
current efforts, the IEA will move closer to fulfilling the recognition 
element. 

First, this Section describes the IEA’s dealings with China—for 
now, the discussion will not include the BRI which is discussed in Section 
C. Then, this Section will assess the IEA’s interaction with states other 
than China. 

The IEA has engaged with a variety of states, but China’s special 
involvement must be considered first. The major global power—in 
connection to the powerful state recognition strategy—that the IEA is 
strengthening relations with is China. Reports suggest that China is “at the 

 

238 Id. at 33. 
239 Id. at 44. 
240 Id. at 55. 
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forefront” of the IEA’s diplomatic outreach.244 One report states that 
“China has met with [IEA] officials more often than any country.”245 
China’s involvement has focused on business opportunities and economic 
development projects.246 China has gone as far as to create a government-
sponsored organization—the Afghanistan-China Business Association—
which reportedly “focuses on helping Chinese companies invest in Afghan 
industries.”247 China is interested in “antiquities preservation, coal and 
copper mining, infrastructure, oil and gas extraction,” and slaughterhouse 
products.248 

The IEA has also interacted with numerous other states. An 
August 2022 report notes that the IEA had “publicly announced 378 
diplomatic meetings with at least 35 countries, or 440 meetings if one 
includes each country’s mutual presence at a multilateral event.”249 This 
number has undoubtedly dramatically increased since this report. Russia 
hosted IEA representatives as recently as September 2023.250 Turkey 
reportedly accepted an IEA diplomat in October 2023.251 Additionally, 
Pakistan, Iran, China, Russia, Saudi Arabia, Qatar, the United Arab 
Emirates, and Japan have “ambassadors officially posted to 
Afghanistan.”252 

Any of these interactions taken individually may not meet the 
“demonstrated intent” standard.253 However, every interaction with other 
states further builds the IEA’s portfolio for meeting the recognition 
element. 

 

244 Aaron Y. Zelin, Looking for Legitimacy: Taliban Diplomacy Since the Fall of Kabul, THE 

WASHINGTON INST. FOR NEAR E. POL’Y (Aug. 15, 2022), 
https://www.washingtoninstitute.org/policy-analysis/looking-legitimacy-taliban-diplomacy-fall-
kabul [https://perma.cc/JW2M-3RMV]. 
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250 Russia Hosts the Taliban for Talks on Regional Threats and Says it Will Keep Funding 

Afghanistan, AP NEWS (Sept. 29, 2023, 10:11 AM), https://apnews.com/article/russia-taliban-
talks-kazan-57b2207c7d350d97911a16d2021fdbe6 [https://perma.cc/D4Q8-L4D5]. This was the 
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C. ELEMENT 2 PART II: IEA COLLECTIVE RECOGNITION THROUGH 

THE BRI 

The IEA has a rare opportunity to meet the recognition element at 
an accelerated rate. Admittedly, the collective recognition strategy has 
limited pathways. If the new government is blocked by the United Nations, 
it has even fewer salient opportunities to pursue a collective recognition 
strategy. However, the IEA is in a unique position. The IEA is situated 
next to a neighbor looking to expand its massive development project 
which contains an existing network of over 140 states—China and the 
BRI. 

To meet the recognition element, the IEA should attempt to join 
the BRI. If the IEA can successfully integrate into the BRI, it would have 
access to a network that connects 147 states.254 These states include major 
players from Far East Asia to the Middle East that would be strong 
supporters of IEA recognition.255 Attempting to join the BRI would be an 
example of the IEA following a collective strategy for meeting the 
recognition element. This Section analyzes the potential for the IEA to join 
the BRI and what the IEA is already doing to join the BRI. The potential 
for the IEA to join the BRI is immense because of Afghanistan’s 
geographic location, China’s approach to foreign investment, and 
Afghanistan’s plentiful resources. 

Fortunately for the IEA, Afghanistan is geographically situated in 
the perfect location to join the BRI.256 Afghanistan is described as the 
“heart of Asia . . . connecting Central Asia, South Asia, West Asia, and 
East Asia.”257 Proponents of the BRI dream of Afghanistan becoming the 
“connection hub” between Europe and East Asia.258 Because of its 
geographic location, there is significant trade value in expanding the BRI 
into Afghanistan. The IEA is also fortunate to be situated next to the most 
successful BRI initiative as of March 2024—the China-Pakistan 
Economic Corridor.259 The China-Pakistan Economic Corridor’s 
extension into Afghanistan has already been discussed by proponents of 

 

254 McBride et al., supra note 157. 
255 Rahman, supra note 9, at 3. 
256 Nasir A. Afghan et al., G3 CPEC Summit ‘2021 – CPEC: Emerging Geo-Political and Geo-
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the BRI seeking to develop China-Pakistan-Afghanistan trilateral 
relations.260 

Additionally, Afghanistan stands between the land-locked Central 
Asian Republics (the CARs)—Kazakhstan, Kyrgyzstan, Uzbekistan, 
Turkmenistan, and Tajikistan—and Pakistani ports.261 The CARs are 
active members of the BRI.262 Pre-IEA, the CARs worked with China and 
Pakistan to develop a route between the CARs and the Indian Ocean as 
part of the BRI.263 Before August 2021, the group had not considered 
placing a route through Afghanistan for geopolitical reasons, but that has 
now changed with the IEA.264 Post-IEA, the group turned its attention to 
integrating, instead of bypassing, Afghanistan.265 As of July 18, 2023, the 
group signed an agreement that would connect the countries via a railroad 
network known as the Trans-Afghan Railway.266 

China’s approach to development under the BRI is also favorable 
for the IEA. Unlike most Western development projects and investments, 
the China-led BRI does not attach strong requirements for human rights 
protection and social change.267 The IEA is heavily criticized for human 
rights abuses that have occurred under its regime—particularly the 
regime’s treatment of Afghan women and ethnic minorities.268 China takes 
a strict approach under the BRI not to interfere with “domestic affairs and 
respect sovereignty.”269 Instead, China emphasizes stability so that China 
can pursue its business and economic interests.270 In partnering with China 
in the BRI, the IEA would not need to focus on human rights and other 
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social indicators to be recognized—unlike the conditions set for 
recognition by most Western countries.271 

The IEA’s potential to join the BRI is also high because 
Afghanistan is a resource-rich country.272 In 2021, the United States 
Geological Survey estimated that Afghanistan’s unextracted natural 
resources are valued at $1 trillion.273 China seeks resource-rich states, such 
as Afghanistan, to join the BRI.274 

The IEA has already taken steps to join the BRI. The IEA has 
brokered two deals with China for resource extraction.275 In January 2023, 
with help from the Business Association, the IEA signed a contract with 
Xinjiang Central Asia Petroleum and Gas Company estimated to be worth 
$540 million.276 The Xinjiang Central Asia Petroleum and Gas Company 
“began pumping from the Sar-e Pol oil field in July” 2023.277 Additionally, 
China has a planned contract with the IEA to begin mining copper from 
Afghanistan’s Mes Aynak Mines.278 It is estimated that the contract will 
bring in $250–$300 million per year to the IEA.279 

These two deals combined with the Trans-Afghan Railway are 
viewed by China as the first steps toward integrating the IEA into the BRI. 
These three initiatives will serve as a trial run for the IEA for how much 
and how quickly China will invest in Afghanistan. The outcome of these 
projects has direct implications on the IEA’s ability to use the BRI to meet 
the recognition element. The IEA must succeed in the initiatives to have 
any hope of China’s and the BRI network’s support in its bid for 
recognition. 
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V. A CONSEQUENCE OF THE CURRENT DOCTRINE: THE 

UNITED NATIONS CREDENTIALS COMMITTEE 

Now that a change in extraconstitutional transition doctrine has 
been advocated for and applied, it is valuable to conclude by describing 
one of the consequences of keeping the doctrine the same. If the doctrine 
is kept the same, powerful states will have the ability to ambiguously 
decide whether a government is legal. This is already happening in the 
United Nations Credentials Committee. 

The Committee shows why development of this area of law is 
necessary for the future. The Committee has morphed to fill the void left 
by the absence of a workable doctrine on extraconstitutional transition. 
Unlike its intended purpose, the Committee now sits as the gatekeeper in 
whether a post-extraconstitutional transition government has the legal 
authority to “assert rights, incur obligations, and authorize acts on behalf 
of the state”280 across the international legal system. Erroneously, the 
Committee uses some form of the legitimacy element mixed with state 
political interests.281 

Recently, the Committee was tasked with the case of the IEA.282 
In a three-page recommendation, the Committee recommended 
postponing the consideration of the IEA’s credentials until the following 
year.283 The relevant section of the report read: 

The Chair proposed that the Committee postpone its consideration of 
the credentials pertaining to . . . the representatives of Afghanistan . . . 
to the seventy-seventh session of the General Assembly, and to revert 
to consideration of these credentials at a future time in the seventy-
seventh session. The proposal was adopted without a vote.284 

The Committee’s decision was a major blow to the IEA’s 
objective of becoming a legal government. The IEA argues that “the 
decision to deny it the seat—or more accurately, the lack of a decision to 
change the status quo—is keeping it from achieving [legality] . . . and is 

 

280 ROTH, supra note 48, at 2. 
281 Amirfar et al., supra note 129. 
282 Ruttig, supra note 5. 
283 Report of the Credentials Committee : General Assembly, 77th Session, UN DIGITAL LIBRARY 

(last visited Feb. 16, 2024), https://digitallibrary.un.org/record/3997323?ln=en 
[https://perma.cc/4E5E-EA58]. 

284 Ruttig, supra note 5. 



RANA_PROOF (DO NOT DELETE) 11/24/2024  8:45 PM 

Vol. 42, No. 1 Taliban & Extraconstitutional Transition 37 

denying it access to  . . . more extensive development aid and sanctions 
relief.”285 

The way the Committee operates is a symptom of the larger issue 
of an undeveloped and ambiguous extraconstitutional transition doctrine. 
If the doctrine proposed in this Comment was accepted, the Committee 
would be held accountable both by the interested government party and by 
the UNGA. Because the proposed doctrine is practical and measurable, the 
Committee would be tasked only with setting the initial bar to meet the 
recognition element. Everything else would fall under the control of the 
applicant. The applicant government would be able to present evidence of 
its control of the territory and population, and present its portfolio of 
recognition. 

The criteria proposed by this Comment leave little room for 
political considerations and abuse of power by the Committee’s members. 
The Committee would detail the evidence presented in its report to the 
UNGA which could scrutinize any inconsistencies and erroneous findings 
of fact and law. At the very least, by adopting the doctrinal proposal of this 
Comment, the Committee would have an additional element to analyze in 
making its determination. 

VI. CONCLUSION 

This Comment answered two questions: (1) What should the 
doctrinal framework be for assessing the legality of a government in an 
extraconstitutional transition situation? (2) How does the IEA in 
Afghanistan meet this Comment’s two proposed elements? 

To remedy the underdeveloped and ambiguous doctrine, this 
Comment proposed that the legitimacy element be removed from 
extraconstitutional transition doctrine and be replaced by a recognition 
element borrowed from statehood doctrine. With the effective control test 
as element one and recognition as element two, the doctrine will move 
toward completion. This Comment does not overreach and claim that this 
proposal solves all doctrinal problems in extraconstitutional transition 
doctrine. Rather, this proposal establishes a doctrinal framework 
consisting of elements that are both practical and measurable. 

The emergence of the IEA in Afghanistan is what prompted this 
Comment’s analysis of extraconstitutional transition doctrine. Therefore, 
it seemed fitting to apply this Comment’s proposal to the IEA. This 

 

285 Id. 
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Comment found that the IEA met element one of the framework—a 
finding relatively uncontested. This Comment also analyzed the IEA’s 
current efforts to meet the recognition element—both by strengthening 
and building ties with individual states and by adopting a collective 
strategy in joining the BRI. The fact that the IEA is already making efforts 
to obtain recognition shows the practicability of the element’s addition to 
the framework. 

Finally, this Comment briefly analyzed the United Nations 
Credentials Committee—an entity that often operates in the shadows. The 
United Nations Credentials Committee represents a consequence of 
maintaining the current extraconstitutional transition doctrine. The 
Committee has been allowed to make major decisions impacting global 
governance with little scrutiny or methodology due to the ambiguous state 
of the doctrine. The Committee is but one body, albeit a critical one, that 
should utilize this Comment’s proposed doctrine. It is unjust and an affront 
to the entire international legal system to allow decisions impacting global 
governance to be made ambiguously and under the influence of political 
motives. 

One might critique this Comment’s focus on the IEA and its 
critical perspective of the Committee because of the IEA’s track record of 
human rights abuses. One might argue that the IEA should not be allowed 
to access the power granted to a legal government; therefore, the current 
state of the doctrine, in perpetuating this outcome, should remain 
unchanged. In response, this Comment argues that adopting the proposal 
will encourage the IEA to be a responsible international legal actor. 

This proposal builds a framework that encourages the IEA to act 
in accordance with international law, which includes human rights laws. 
To progress in meeting the recognition element, the IEA needs to build 
and strengthen ties with the international legal community to create its 
recognition portfolio. Many members of the international legal community 
will not engage with the IEA unless it demonstrates that it can follow 
international law. Therefore, the IEA will take domestic measures to 
comply with international law which will result in improved human rights 
conditions. 

This perspective is not a radical one; it is in line with prominent 
international relations theories on engagement in foreign policy.286 The 

 

286 See Isolationism Versus Engagement, FOREIGN POLICY (May 5, 2023), 
https://world101.cfr.org/foreign-policy/approaches-foreign-policy/isolationism-versus-
engagement [https://perma.cc/NF5C-LLYF]. 
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idea is that engagement and forming partnerships “can improve living 
standards, increase security, and enrich societies—both economically and 
socially.”287 

The proposed framework assures the IEA that it has a path to be 
admitted into the international community as a legal government. It 
motivates the IEA to make efforts to engage in foreign policy and adapt 
its domestic policies to comply with international laws, including those 
which uphold human rights. Allowing the doctrine to remain ambiguous, 
and allowing the Committee to ambiguously deny the IEA’s application, 
pushes the IEA towards isolationism. If the IEA moves towards 
isolationism, the incentive to improve human rights will fall by the 
wayside and the situation for the Afghan citizenry will worsen. 

 

287 Id. 




