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ABSTRACT

Health is fundamental to human existence yet uniquely
experienced by each individual. When bad, it can dominate one’s life;
when good, it still has daily effects. Regardless of health status, most
individuals rely on health insurance to offset medical costs. However,
consumers in the healthcare industry who rely on health insurance lack
autonomy over their own care because insurers often dictate which
providers and treatments are covered, how much care costs, and what
services are deemed necessary.

In both the United States and the Netherlands, the government
plays a key role in regulating health insurance and enforcing antitrust laws
that shape competition in the healthcare sector. Both countries have
developed distinct legal and regulatory frameworks, and their approaches
yield different outcomes for patients—particularly regarding costs, access
to care, and health outcomes.

The Netherlands employs a universal yet competitive health
insurance system, balancing accessibility with market-driven principles.
In contrast, the US’ patient-centered model emphasizes individual choice
but often at significant financial expense to patients. This Comment
examines the competitive structures of both systems, evaluating their
impact on consumers. It then proposes a new framework for health
insurance in the US, aiming to provide consumers with affordable access
to quality care while maintaining competition.
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INTRODUCTION

Since the murder of Brian Thompson, then the CEO of the United
States’ largest health insurer, public frustration with the healthcare
system—particularly health insurance—has intensified. While existing
laws are designed to protect consumers from insurers’ anticompetitive
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behavior, they fail to safeguard what matters most to consumers: their
health.!

In theory, antitrust laws in healthcare aim to foster competition,
ensuring patients have access to better quality services from both providers
and healthcare companies.” Insurance plays a critical role in this system,
helping to shift the financial burden of medical expenses from patients to
insurers.® Yet, despite its immense influence, the insurance industry is
negligibly regulated at the federal level.*

In the Netherlands, health insurance is required by law for
individuals who live and work there.’ The Heath Insurance Act entitles
Dutch citizens to a standard package that includes a government-set
premium and provides the same coverage to insurees regardless of age or
preexisting conditions.® Conversely, in the US there is no law requiring
those living or working there to have health insurance.” The US’
regulations, or lack thereof, ultimately affect patients who are burdened by
the expenses of healthcare. As a result, individuals in the US avoid getting
preventative care,® and face worse health metrics—experiencing more

Antitrust Laws: Promotion Competition and Free Markets, U.S. CHAMBER OF COMMERCE,
https://www.uschamber.com/major-initiative/antitrust-laws [https://perma.cc/X9EF-MLWT] (last
visited Oct. 20, 2024).

A Primer: How Antitrust Law Affects Competition in the Health Care Marketplace, HEALTHCARE

VALUE HUB (Apr. 5, 2015), https://archive.healthcarevaluehub.org/advocate-resources/

publications/primer-how-antitrust-law-affects-competition-health-care-marketplace

[https://perma.cc/N9SS-5ZNIJ].

Health Insurance - How It Works, ILL. DEPT. OF INS., https:/idoi.illinois.gov/consumers/

consumerinsurance/health/health-insurance-how-it-works.html  [https://perma.cc/DN7A-3BEY]

(last visited Jan. 26, 2024).

‘I

> The Dutch Health Care System, NAT’L HEALTH CARE INST.,
https://english.zorginstituutnederland.nl/about-us/healthcare-in-the-netherlands [https:/perma.cc/
5Z37-EJRJ] (last visited Oct. 20, 2024); The Netherlands: Standard Health Insurance, GOV’T
NETHERLANDS,  https://www.government.nl/topics/health-insurance/standard-health-insurance
[https://perma.cc/W7X2-3CRH] (last visited Oct. 20, 2024).

®  The Netherlands: Standard Health Insurance, supra note 5; Frederick T. Schut & Marco
Varkevisser, Competition Policy for Health Care Provision in the Netherlands, 121 HEALTH
PoL’y 126, 127 (2017).

7 Jared Ortaliza et al, The Affordable Care Act 101, KFF (July 29, 2024),
https://www .kff.org/health-policy-101-the-affordable-care-act/?entry=table-of-contents-what-is-
the-affordable-care-act [https:/perma.cc/TMX2-SXQ2]; Nat’l Fed'n of Indep. Bus. v. Sebilius,
567 U.S. 519, 585 (2012).

8 Emma Wager & Cynthia Cox, International Comparison of Health Systems, KFF (May 28, 2024),

https://www kff.org/health-policy-101-international-comparison-of-health-systems/?entry=table-

of-contents-how-does-access-to-care-in-the-u-s-compare-to-other-countries

[https://perma.cc/3622-AYTY].
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avoidable deaths and dying younger—than individuals in the
Netherlands.’

This Comment conducts a comparative analysis of the regulatory
frameworks governing health insurers in the US and the Netherlands,
examining how these laws influence patient outcomes and access to care.
Ultimately, this Comment proposes a new health insurance system in the
US which would regulate insurers to provide patients affordable access to
quality care. Part I explains the importance of competition policy as it
relates to healthcare and focuses specifically on the insurance structures,
antitrust regulations, and patient outcomes and expenses in the
Netherlands and the US. Part II provides an analysis of the Netherlands’
and US’ approaches to health insurance, examining the strengths and
weaknesses of both countries’ regulations and underscoring why the
Netherlands’ approach is superior. Part III uses the strengths from the
Netherlands’ approach to propose a new framework for health insurance
regulation in the US and further analyzes the effect the newly proposed
framework will have on competition in the healthcare sector.

I. BACKGROUND

The background provides a general overview of antitrust laws
regulating the healthcare sectors in the US and the Netherlands, as well as
an examination of health insurance regulations in both countries. The first
Part focuses on the importance of governing competition in the healthcare
sector. The second Part focuses on the Netherlands and introduces the laws
and regulations governing its healthcare systems. The third Part focuses
on the US and discusses the laws and regulations governing its healthcare
system. The fourth Part discusses patient outcomes and expenses,
comparing the two countries. Altogether, the background provides context
before further analyzing both countries’ approaches to healthcare
regulation.

A. COMPETITION POLICY IN HEALTHCARE

Antitrust laws ensure competition, with the goal of providing
consumers with the advantages of “lower prices, higher quality products

°  Berkeley Lovelace Jr., U.S. Ranks Last in Health Care Compared with Nine Other High-Income
Countries, Report Finds, NBC NEWwWS (Sept. 19, 2024, at 14:41 CDT),
https://www.nbcnews.com/health/health-news/us-health-care-ranking-report-last-rcnal 71652
[https://perma.cc/R94L-RUW6].
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and services, more choices, and greater innovation.”'® Additionally,
antitrust laws encourage procompetitive behavior and seek to prevent the
harms caused by price fixing, bid rigging, and market dominance.!! The
healthcare sector is need-based, and it is important to note that in the
healthcare industry, providers are businesses that sell their services to the
consumers, which are their patients. Therefore, antitrust laws seek to
protect patients by ensuring the healthcare industry is competitive.

In the healthcare sector specifically, antitrust laws work to keep
prices in check, foster patient choice, and promote product and service
quality from healthcare providers.'? At the same time, these laws also aim
to prevent anticompetitive behavior, including efforts by companies to
undercut competition to secure a monopoly, as well as mergers that would
significantly reduce competition.!* However, antitrust laws have limits
and do not apply when the government enacts policies exempting
hospitals, providers, and other health-related entities from antitrust
liability. '

B. INSURANCE STRUCTURE AND REGULATIONS IN THE NETHERLANDS

In 2006, the Netherlands enacted the Health Insurance Act (HIA),
which entitled all individuals who live or work there to standard health
insurance.!> This standard insurance package (standard package) is
required by law and covers the cost of physician visits, prescription
medication, and other medical related expenses.'® All health insurers
(insurers) offer a standard package and must accept anyone who applies,
charging all policyholders the same premium regardless of age or
preexisting health conditions.!” In addition to the premium, the HIA
requires individuals to contribute 6.57 percent of their income to the
standard package as of 2024.'® Employers pay this contribution to the

Antitrust Laws: Promotion Competition and Free Markets, supra note 1.

.

A Primer: How Antitrust Law Affects Competition in the Health Care Marketplace, supra note 2.
BoId

William M. Sage, David A. Hyman & Warren Greenberg, Why Competition Law Matters to Health
Care Quality, 22 HEALTH AFF. 31, 34 (2003).

The Dutch Health Care System, supra note 5; The Netherlands: Standard Health Insurance, supra
note 5.

The Netherlands: Standard Health Insurance, supra note 5.

7 Id.

8 See The Netherlands: Compulsory Standard Health Insurance, GOV’T NETH,,
https://www.government.nl/topics/health-insurance/standard-health-insurance/compulsory-
standard-health-insurance [https://perma.cc/U4T5-BLWEF] (last visited Feb. 16, 2025); Peter
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Health Insurance Fund, which, among other functions, pays premiums for
children under eighteen since they do not pay premiums for the standard
package.!” Further, those living and working in the Netherlands have the
option to obtain additional insurance, which covers expenses related to
dental care and other miscellaneous medical services the standard package
does not cover.?’ Low-income individuals may be eligible for benefits that
assist in paying for the standard package.?! The cost of a standard
insurance package 1is approximately 146 ecuros per month, or
approximately 159 dollars per month.??

Lawmakers base the health insurance system in the Netherlands
on the principle of social solidarity: everyone contributes to the overall
cost of healthcare, and everyone has the right to essential medical care.”
By enacting the HIA, the Netherlands solidified this objective by opting
for a system under which the government regulates competition,
specifically among private health insurance companies.?* Thus, for the
same basic health plan, insurers must maintain identical out-of-pocket
premiums across consumers, but can compete on price by negotiating with
providers about the “price, volume, and quality of care.”?

Two independent authorities, the Authority for Consumers and
Markets, and the Dutch Healthcare Authority, enforce competition policy
in the Netherlands.?® The Authority for Consumers and Markets is the
primary competition authority, responsible for preventing anticompetitive
agreements, addressing the abuse of dominant market positions, and

Bouchier, Income-Dependent Health Care Insurance Contribution, TAX CONSULTANTS INT’L
(Sept. 17, 2025), https://tax-consultants-international.com/publications/payroll-obligations-in-the-
netherlands/the-premiums-due-for-the-dutch-employee-insurances [https://perma.cc/P5SP5-
ZNTT].

See The Netherlands: Compulsory Standard Health Insurance, supra note 18; The Netherlands:
Standard Health Insurance, supra note 5; see also Bouchier, supra note 18.

The Netherlands: Standard Health Insurance, supra note 5.

2 d.

22

20

Average Nominal Annual Premium for Basic Health Insurance per Person Under the Dutch Health
Insurance  Act (Zvw) in the Netherlands from 2015 to 2024, STATISTA,
https://www.statista.comy/statistics/581710/netherlands-average-nominal-annual-premium-basic-
insurance-per-person-under-the-dutch-health-insurance-act-zvw/  [https:/perma.cc/N4JL-PRY]J]
(June 5, 2024); EUR to USD Currency Calculator & Convertor, WALLETINVESTOR,
https://walletinvestor.com/fx-converter/eur/usd/146 [https://perma.cc/45DN-3BUT] (last visited
Oct. 20, 2024).

The Netherlands: Standard Health Insurance, supra note 5.

2% See The Dutch Health Care System, supra note 5; Frederick T. Schut & Marco Varkevisser,
Competition Policy for Health Care Provision in the Netherlands, 121 HEALTH POL’Y 126, 126
(2016).

See Schut & Varkevisser, supra note 6, at 127.

% Id. at 127.

23

25
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overseeing merger control in the healthcare industry.?” The purpose of the
Dutch Healthcare Authority is to monitor and improve the general
performance of healthcare markets.?® Further, they may take legal action
against parties with significant market power.”? The Authority for
Consumers and Markets enforces the Competition Act, which subjects
insurers to rules that ensure effective and fair competition.*°

C. INSURANCE STRUCTURE AND REGULATIONS IN THE UNITED STATES

In the US, the federal government and the states regulate the
insurance industry.’! This Comment focuses on the federal regulations.
One such regulation is the Employer Retirement Income Security Act
which regulates employer-sponsored coverage and sets standards for
things such as plan information and claims processes.>? In 2010, the
Affordable Care Act (ACA) was enacted and established the Health
Insurance Marketplace, which allows individuals to purchase coverage
and set further standards for affordability and transparency.®
Additionally, the ACA requires most private health plans to cover
preventative services and preexisting conditions.>* The Employee
Retirement Security Act and ACA regulate most insurance plans, but some
private health coverage plans are exempt from federal protections.?
Although federal law requires individuals to maintain health insurance
coverage, there is currently no penalty for failing to comply.*

In the US, healthcare coverage is divided into two types: private
and public. Insurance companies, private employers, and the Health
Insurance Marketplaces created by the ACA provide private health
coverage, although the Marketplaces are administered by state and federal

2 Id. at 127.

8 See id.

¥ Seeid.

3 See id.; The Netherlands Authority for Consumers and Markets, Collaborations Between
Competitors 3, https://www.acm.nl/sites/default/files/documents/2020-09/guidelines-regarding-
arrangements-between-competitors.pdf [https://perma.cc/R2QD-V6W3] (last visited Jan. 17,
2025).

Kaye Pestaina, Rayna Wallace & Michelle Long, The Regulation of Private Health Insurance,
KFF (Oct. 8, 2025), https://www.kff.org/health-policy-101-the-regulation-of-private-health-
insurance/ [https://perma.cc/WNS6-TCDM].

32 See id.

3 d.

#* 1d.

3 See id.

3¢ See Ortaliza et al., supra note 7; Nat 'l Fed. of Indp. Bus. v. Sebilius, 567 U.S. at 519.

31
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government agencies.>” A majority of private plans, known as managed
care plans, aim to control costs by utilizing a network of healthcare
providers and hospitals that implement treatment protocols, enforce prior
authorization requirements, and require referrals from primary care
providers to specialists.®® In contrast, public health coverage involves
programs that are primarily sourced from public funds, such as Medicare
and Medicaid.*® For those purchasing public health coverage, financial
assistance is available, though there are some exceptions.** Over 20
million individuals are enrolled in public coverage and it costs, on average,
590 dollars a month for individual coverage, though most individuals with
ACA do not pay the full amount due to tax credits or subsidies.*!
Comparatively, nearly 165 million individuals under age sixty-five had
coverage through an employer with an average cost of 184 dollars per
month for individual coverage as paid by the consumer. > As of 2023,
approximately eight million individuals were uninsured.*

The US healthcare system reflects consumer preferences for
“individualism, health crisis management, faith in markets, competition,
and strong community involvement.”* The Federal Trade Commission
and the US Department of Justice Antitrust Division enforce Antitrust

37 Pestaina et al., supra note 31.

% Id.; EUR to USD Currency Calculator & Convertor, supra note 22.

3 Pestaina et al., supra note 31.

O Id.

41 Press Release, Centers for Medicare and Medicaid Services, Under the Biden-Harris
Administration, Over 20 Million Selected Affordable Health Coverage in ACA Marketplace Since
Start of Open  Enrollment Period, a Record High (Jan. 10,  2024),
https://www.cms.gov/newsroom/press-releases/under-biden-harris-administration-over-20-
million-selected-affordable-health-coverage-aca [https://perma.cc/NY28-PY4R]; Les Masterson,
How Much Does Health Insurance Cost in 2025?, FORBES (Mar. 10, 2025),
https://www.forbes.com/advisor/health-insurance/how-much-does-health-insurance-cost/
[https://perma.cc/X97R-KE35].

4 Gary Claxton, Matthew Rae & Aubrey Winger, Employer-Sponsored Health Insurance 101, KFF
(Oct. 8, 2025), https://www.kff.org/health-costs/health-policy-101-employer-sponsored-health-
insurance/?entry=table-of-contents-introduction [https:/perma.cc/6QQV-WKYIJ]; 2023
Employer Health Benefits Survey, KFF (Oct. 18, 2023), https://www kff.org/report-section/ehbs-
2023-section-1-cost-of-health-insurance/ [https:/perma.cc/E8VG-CUQG].

4 KATHERINE KEISLER-STARKEY & LISA N. BUNCH, HEALTH INSURANCE COVERAGE IN THE
UNITED STATES: 2023 (U.S. Census Bureau, 2024),
https://www.census.gov/library/publications/2024/demo/p60-284.html  [https://perma.cc/T58Z-
NNPY].

4 David W. Johnson & Nancy M. Kane, The U.S. Health Care System, in THE FRAGMENTATION OF
U.S. HEALTH CARE 323, 323-42 (2010).
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laws.* The Federal Trade Commission typically oversees provider
markets, and the Department of Justice oversees insurance markets.*® In
1890, Congress enacted the Sherman Act, which has since been one of the
main federal laws prohibiting anticompetitive practices.*’ In 1945,
Congress passed the McCarran-Ferguson Act which exempted entities in
the business of insurance from federal antitrust scrutiny.*® Under the
McCarran-Ferguson Act, courts sometimes interpreted the business of
insurance as allowing harmful anticompetitive conduct in health insurance
markets.* Therefore, in January 2021, Congress passed the Competitive
Health Insurance Reform Act of 2020, narrowing the antitrust exemption
for health insurers under the McCarran-Ferguson Act and clarifying that
their conduct is subject to federal antitrust scrutiny.*® Since its enactment,
courts have not considered any cases involving the Competitive Health
Insurance Reform Act.

D. DIFFERENCES IN HEALTHCARE EXPENSES AND OUTCOMES BETWEEN
THE UNITED STATES AND THE NETHERLANDS

In the Netherlands, there are four insurers that collectively account
for 88.5 percent of the market share, providing for less competition and
giving these insurers strong bargaining powers with providers.>!

4 The Enforcers, FED. TRADE COMM’N (2024), https://www.ftc.gov/advice-guidance/competition-
guidance/guide-antitrust-laws/enforcers [https://perma.cc/SNDU-GKTF] (last visited Oct. 20,
2024).

4 Scott Hulver & Zachary Levinson, Understanding the Role of the FTC, DOJ, and States in
Challenging Anticompetitive Practices of Hospitals and Other Health Care Providers, KFF (Aug.
7, 2023), https://www .kff.org/health-costs/issue-brief/understanding-the-role-of-the-ftc-doj-and-
states-in-challenging-anticompetitive-practices-of-hospitals-and-other-health-care-providers/
[https://perma.cc/P2RT-FPX5].

Y 1d.
48 Jarod Bona, Is Insurance Really Exempt from the U.S. Antitrust Laws?, BONA L. PC (Feb. 13,
2021), https://www.theantitrustattorney.com/insurance-really-exempt-u-s-antitrust-laws/

[https://perma.cc/3LVA-V4K2].

Press Release, Office of Public Affairs, U.S. Department of Justice, Justice Department Welcomes
Passage of the Competitive Health Insurance Reform Act of 2020 (Jan. 13, 2021),
https://www justice.gov/archives/opa/pr/justice-department-welcomes-passage-competitive-
health-insurance-reform-act-
2020#:~:text=0n%20Jan.,under%20the%20McCarran%2DFerguson%20Act
[https://perma.cc/49VX-ABQH].

0 Id.; see Brian Flood, BCBS Wins Immunity from Telemetry Device Antitrust Suit, BLOOMBERG L.
(Dec. 29, 2020), https://news.bloomberglaw.com/antitrust/bcbs-wins-immunity-from-telemetry-
device-antitrust-suit [https://perma.cc/QHH7-FLT3] (explaining how a federal district court judge
granted Blue Cross Blue Shield Association and five of its plan administrators’ antitrust immunity
in a suit alleging they conspired to deny insurance coverage of telemetry heart monitory).

Schut & Varkevisser, supra note 6, at 127.

49

51
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Conversely, the US insurance market is more competitive because the ten
largest insurers comprise a combined 68 percent of the market share.>?

In comparison to nine other high-income countries, a 2024 study
found that the US ranks last in critical areas of healthcare, while the
Netherlands ranks second.> The US spends nearly twice as much as all
other ranked nations, yet it has the shortest life span and experiences the
most avoidable deaths.** Further, the US healthcare system ranked last in
the following categories: care access, equity, and outcomes.”® The
Netherlands ranked first, third, and seventh, respectively, in those
categories.*

Although the US has some of the most advanced medical
treatments in the world, it can serve only those who can afford care.” In
total, as of 2023, the average amount spent on healthcare in the US was
14,570 dollars per person, compared to the Netherlands 5,871 euros per
person (or $6,801).%¢ In the United States, 27 percent of adults report
foregoing medical visits because of cost, whereas only 8 percent of adults
in the Netherlands report doing so.%® Additionally, nearly 6 percent of
adults in the US have medical debt totaling more than 1,000 dollars, while
1 percent of adults have medical debt totaling more than 10,000 dollars,
for a grand total of 220 billion dollars.®® Comparatively, in the
Netherlands, although patients face a deductible, insurers generally have

52 AMA Identifies Market Leaders in Health Insurance, AMA (Dec. 12, 2023), https://www.ama-

assn.org/press-center/press-releases/ama-identifies-market-leaders-health-insurance

[https://perma.cc/4AUUH-WTM9].

Lovelace, supra note 9.

*1d.

5 d.

% 1d.

7 Id.

58 Historical, CMS (Sept. 10, 2024, at 16:23 EST), https://www.cms.gov/data-research/statistics-

trends-and-reports/national-health-expenditure-

data/historical#:~:text=U.S.%20health%20care%20spending%20grew,trillion%2001%20%2413

%2C493%20per%20person [https://perma.cc/V4TN-SP7C]; Spending on health care up by 8.1

percent in 2024, CBS (May 27, 2025, at 15:00 CET), https://www.cbs.nl/en-gb/news/

2025/22/spending-on-health-care-up-by-8-1-percent-in-2024 [https://perma.cc/M5SFR-JQEG].

OECD, Unmet Needs for Health Care: Comparing Approaches and Results from International

Surveys (2020), No. 2020/01, OECD Pub’g, Paris, https://www.oecd.org/content/dam/oecd/

en/publications/reports/2020/01/unmet-needs-for-health-care_1¢29e¢6¢7/9¢2be79¢c-en.pdf

[https://perma.cc/3RQT-UFJH]; Board of Governors of the Fed. Reserve Sys., Economic Well-

Being of U.S. Households in 2023 (2024), https://www.federalreserve.gov/publications/files/2023-

report-economic-well-being-us-households-202405.pdf [https:/perma.cc/9B2S-REM6].

% Shameek Rakshit et al., The Burden of Medical Debt in the United States, KFF (Feb. 12, 2024),
https://www .kff.org/health-costs/issue-brief/the-burden-of-medical-debt-in-the-united-states/
[https://perma.cc/Z9WC-GDPA].

53
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to cover all medical care after the first 385 euros (approximately 431
dollars).®! Further, in 2021 the Netherlands spent 11.3 percent of its Gross
Domestic Product on healthcare whereas the US spent more than 18
percent.®

II. ANALYSIS

A. THE NETHERLANDS’ UNIVERSAL YET COMPETITIVE APPROACH TO
HEALTHCARE

In 2006, Dutch lawmakers enacted the HIA to transition the
healthcare system from one that was heavily regulated to a model of
managed competition.®® One of the HIA’s goals was to reduce healthcare
prices while ensuring universal health coverage, which ultimately gives
insurees access to insurance coverage at an affordable rate.®* As a result,
there is now a negligible number of uninsured persons in the Netherlands
and the Dutch can avoid unforeseen, out-of-pocket medical expenses.

The Netherlands’ approach to health insurance emphasizes
collaboration between the government and insurers to provide patients
with quality, cost-efficient healthcare.®® Under this system, insurers are
required to offer standard packages while competing on supplemental
packages and premiums, thereby managing costs while also enhancing
consumer choice.®” Though this system has provided many benefits,
particularly to patient-consumers, it has also had negative effects on the
healthcare market.

61

Noam N. Levey, Americans’ Struggles with Medical Bills Are a Foreign Concept in Other
Countries, Los ANGELES TIMES (Sept. 12, 2019, at 5:00 PT),
https://www.latimes.com/politics/story/2019-09-11/american-struggle-insurance-deductibles-
unique [https://perma.cc/9XN6-N4D7].

2 Spencer Delfino et al., World-Class Innovation, but at What Cost? A Brief Examination of the
American Healthcare System, CUREUS 1, 2 (2023); State of Health in the EU: The Netherlands
Country Health Profile 2023 (2023),
https://www.oecd.org/content/dam/oecd/en/publications/reports/2023/12/netherlands-country-
health-profile-2023_33a4c54e/3110840c-en.pdf [https://perma.cc/BGD3-BYDZ].

6 Marc Gerard, Healthcare Reforms in the Netherlands: How Effective Is “Regulated
Competition”?, in 132 Kingdom of the Netherlands—Netherlands: Selected Issues 32, 32 (Eur.
Dep’t, Int’l Monetary Fund 2018).

% Id.; The Dutch Health Care System, supra note 5; The Netherlands: Standard Health Insurance,

supra note 6.

The Netherlands: Standard Health Insurance, supra note 5; The Dutch Health Care System, supra

note 6; Gerard, supra note 63 at 35.

See Gerard, supra note 63, at 33.

7 See id. at 33-34.

65

66



138 Wisconsin International Law Journal

i. Strengths in the Netherlands’ Approach

The Netherlands’ system seeks to incorporate market mechanisms
to regulate patient contributions and the pricing of healthcare services,
with insurers taking a leading role in this process.®® In order for insurers
to manage their own expenses, they must negotiate costs with healthcare
providers.® Primarily, insurers are responsible for negotiating prices for
medical goods and services.”’ Though insurers must offer the same
standard insurance package, they can compete on premiums and
deductibles, or on reimbursement policies they offer, thus creating a
dynamic insurance market and ensuring continuing competition.”!
Competition in the market led to a 2 percent decrease in the average
premium in the two years following the HIA’s enactment.’”> Additionally,
competition resulted in insurance companies creating more policies with
greater premium differentiation.”” As a result of this system,
administrative costs of insurers went down, and price competition in the
insurance market increased.” Further, patients have experienced lower
out-of-pocket spending and greater access to care, leading to lower rates
of health inequality and generally good patient outcomes.”

Due to the structure of the Netherlands’ system, almost everyone
is associated with a primary care physician.’® The primary care physicians
are responsible for referring patients to specialists, which helps conserve
scarce resources.”’ This allows for an efficient system resulting in the
Netherlands having low rates of avoidable hospitalizations.” Hospital
productivity has also increased because the improved allocation of
investments and staffing decisions allow for shorter patient stays.”
Physicians own 68 percent of the independent treatment facilities, and that
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number continues to increase and add competition to the healthcare
sector.® The increase allows consumers to have greater treatment options,
especially if they are waiting to see a specialist that is booked out for
months at a time.3' Overall, this system has resulted in stronger financial
responsibility of insurers, thus taking this pressure off the patients. It also
enhances competition, offering patients affordable insurance options and
greater choices for accessing care.®

ii. Weaknesses in the Netherlands’ Approach

While the Netherlands’ healthcare reform has achieved significant
reductions in costs, several weaknesses remain that may undermine the
system’s overall effectiveness. One major concern is that cost-cutting
measures, while beneficial for affordability, may compromise the quality
of or access to care.’* Market concentration among a few dominant
insurers is another critical issue, which entry barriers largely drive.
However, market share alone may not accurately reflect an insurer’s true
market power, as large hospitals wield considerable influence within the
healthcare system because they “play a central role in the regional
organisation of health care and, therefore, cannot be denied a contract.”3¢

Since 2000, the number of hospitals has declined by
approximately 27 percent in part because of mergers, which Dutch
healthcare executives have described as an extra motive for pursuing
consolidation.®” These mergers primarily sought to strengthen hospitals’
market position and bargaining power against insurers.®® Further, though
the amount of independent treatment facilities has increased, these
facilities are not obligated to contract with insurers.®’ Consequently,
patients who seek care from these uncontracted facilities must bear the

8 Hans Maarse & Patrick Jeurissen, Healthcare Reform in the Netherlands: Afier 15 Years of
Regulated Competition, HEALTH ECON., POL’Y & L., Feb. 1, 2024, at 1, 5, 9.
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cost themselves, either limiting their access to certain services or facing
higher out-of-pocket expenses for services.”’

Looking ahead, the rising trajectory of healthcare costs presents
another challenge. If the Netherlands expenditures continue to rise at their
current pace, economists project that by 2040 the average household will
contribute nearly half of its income to healthcare spending.”’ Further,
although administrative costs have decreased for consumers, the
Netherlands is among the countries with the highest administrative
hospital costs.”? This is the result of contract negotiations with insurers,
complex regulations, and other factors that keep administrative costs
relatively high.”® As the HIA will continue to govern the Netherlands’
healthcare system, these administrative costs will likely continue to affect
consumers, who will bear them.

Following enactment of the HIA, policymakers assumed that
competition would motivate providers to improve the quality of the
healthcare provided.”* However, there is no evidence of any impact,
positive or negative, that competition has had on quality of care.” Yet,
there has been increasing mistrust in the healthcare system. One study
found that only 30 percent of consumers considered insurers trustworthy.”¢
Comparatively, 94 percent of healthcare providers reported not trusting
insurers.”” Additionally, providers believe that the insurers’ power has
increased significantly.”® This mistrust can affect both the patients and the
insurance companies. For example, providers may prescribe medications
that they know will be covered by insurance even though there may be a
better treatment option available. To add to the mistrust, some providers
have resorted to upcoding medical services to preserve income that they
lost as a result of lower prices.”® This mistrust leads to potential decreased

% Id. at 4-5; Joost Wammes, Niek Stadhouders, & Gert Westert, International Health Care System
Profiles Netherlands, THE COMMONWEALTH FunD (June 5, 2020),
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quality of care, as well as increased costs for insurers who ultimately pass
the burden down to the consumers.'? Since the enactment of the HIA, the
Netherlands’ healthcare system has seen increased competition,
standardized insurance plans, and increased productivity, yet the system
still faces mistrust amongst patients and providers, high administrative
costs, and no evidence that quality of care has improved.

B. THE UNITED STATES’ PATIENT-CENTERED APPROACH TO
HEALTHCARE

The US approach to health insurance focuses on collaboration
between patients and healthcare entities. This approach allows for freedom
of choice, innovation, and patient-centered healthcare decision making.
Ultimately, this provides patients with the autonomy to choose their
healthcare providers as well as a more personalized approach to
healthcare. The downfall of this approach is that it results in expensive
healthcare that many patients cannot access.

i. Strengths in the US Approach

Americans enjoy significant freedom of choice in selecting
healthcare providers, specialists, and treatment options. This flexibility
enables patients to seek care from professionals they personally choose,
fostering confidence and trust in the providers managing their health.!?!
This gives patients autonomy and allows them to actively participate in
their own healthcare.!*

Although there are still uninsured patients, government
intervention has reduced the amount.'® Between 2013 and 2021, the
number of uninsured patients decreased by 38 percent, and this has driven
innovation because “as health insurance accessibility continues to expand,
there is an increasingly diverse population of patients to be seen by
providers.”!™ For example, insurers have expanded access to health
services, which allows patients to consult with providers remotely.!% In
turn, this provides healthcare access to patients who may not have

190 International Monetary Fund. European Dept., supra note 99 at 40.
191 Delfino et al., supra note 62, at 1.

12 1d. at 1-2.
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sufficient means of transportation, who may not have the time needed to
g0 to an in-person appointment, or who may want to continue care from a
distant location. Telehealth has also saved patients money by helping
reduce the cost of unnecessary visits to the emergency room.'%

The US healthcare system benefits from a balance between
government oversight and antitrust laws, which work together to promote
both competition and regulation. The government plays a pivotal role
through agencies like the Federal Trade Commission and the Department
of Justice, which enforce antitrust laws to prevent anticompetitive
practices such as price-fixing, monopolies, and unfair mergers in the
healthcare sector.'”” These laws help to curb the concentration of power in
the hands of a few large healthcare providers and insurers, ensuring a more
competitive market that fosters innovation and keeps costs in check.!'*® The
government’s ability to challenge harmful consolidations in healthcare
markets also helps maintain patient access to quality care at reasonable
prices, preventing large health systems from reducing services or
increasing costs without competitive constraints.!” This regulatory
framework, combined with enforcement of antitrust principles,'!'* ensures
that healthcare in the US remains dynamic, patient centered, and resistant
to monopolistic practices that could otherwise stifle choice and increase
healthcare inequality.

ii. Weaknesses in the US Approach

One major flaw that plagues the American healthcare system is its
cost. The US charges significantly higher than most other nations for the
cost of care and services, yet it ranks poorly in a wide range of health
outcomes.!"! The US also spends eight times more than the average
European Union country on administrative costs, which can likely be
reduced by up to 50 percent.!'!? Although consumers receive more patient-
centered care, overall health outcomes have not substantially improved.
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This becomes evident when observing that, of thirty-eight countries, the
US ranks thirty-second in overall life expectancy.'!?

The government has intervened and implemented policies such as
the ACA, yet there is still a lack of accessibility to health insurance,
particularly for low-income individuals.''* Approximately 8 percent of
Americans do not have health insurance, primarily because the cost of
coverage is too high.!'> This results in significant out-of-pocket expenses
associated with medical treatment or in forgoing treatment altogether.!''®

Since the late 1990s, hospitals have increased their markups (“the
ability to charge prices above marginal costs”) by more than 6 percent on
average.'!” Despite these rising prices, neither insurance nor labor costs in
the healthcare sector have decreased, indicating that hospitals use their
market power to raise prices for consumers.!'® As a result, hospitals fail to
fully utilize their market power to reduce costs effectively.!'!’ Due to high
entry barriers and a heavily concentrated market, insurers and hospitals
have a significant amount of power within their respective markets, yet
they have chosen to utilize it in a way that negatively affects patients.

Antitrust enforcement helps promote competition, but in the
health sector it often targets provider networks and hospital mergers,
reflecting concerns about rising healthcare costs and reduced market
competition.'?® While this approach aims to prevent monopolization,
critics argue that it reacts to market failures only after they occur, rather
than proactively fostering a competitive environment.'?! The heavy
reliance on litigation in the US system also creates significant delays in
achieving market corrections and adds additional expenses that get passed
down to the taxpaying consumers.
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III. THE NETHERLANDS’ APPROACH TO HEALTHCARE IS SUPERIOR
TO THE UNITED STATES

This Part will propose a solution to the shortcomings of the US
health insurance system while acknowledging the effects this proposed
reform may have on both insurers and patients. Subpart A will examine
how the US can draw from the Netherlands’ universal health insurance
system to create its own universal health care model that addresses the
inadequacies of the current structure. Subpart B will discuss how the
proposed system promotes continued competition among insurers and
ensures that health care remains an accessible and affordable option for all
Americans. Ultimately, this Part contends that the US should adopt a
mandatory basic health insurance package.

The HIA focuses on three key parties: insurers, providers, and
individuals.'”? The Netherlands’ universal health insurance system
prioritizes the well-being of all three groups while allowing the
government to regulate access, quality, and costs in the health sector.'?
This framework enables the government to retain oversight of the nation’s
health while fostering ongoing competition among insurers.'** It also
delivers patients significantly better outcomes—both in terms of health
and financial impact—than the US’ health insurance system.'?

In the Netherlands, the HIA requires insurers to offer a basic
health insurance package. This requirement holds insurers accountable in
providing a minimum standard of care to their customers that covers the
costs of physician visits, prescription medication, and other medical
services.!?® Although independent treatment facilities in the Netherlands
are not obligated to contract with insurers, individuals seeking services
from these facilities may bear the out-of-pocket expense in emergency

122 MINISTRY OF PUB. HEALTH, WELFARE & SPORT, HEALTHCARE IN THE NETHERLANDS 9 (2016),
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situations but can otherwise choose to avoid using these facilities.'?’
Contrary, in the US, the ACA mandates insurers to cover “essential health
benefits.”'?® The law outlines ten categories of items and services that
must be covered, but insurers are able to limit coverage (for example, by
limiting the number of rehabilitative services insurees can receive in a
year).'” Pending what is covered through insurees’ deductibles,
copayments, and coinsurance, individuals may be required to pay out-of-
pocket costs for these essential health benefits. '3

Though the Netherlands and the US require similar items and
services to be covered, the Netherlands’ framework reassures individuals
that they are unlikely to face significant unforeseen expenses when
seeking medical care. Additionally, the Netherlands’ universal structure
allows individuals to know upfront what they can expect to pay, at
minimum, for health insurance whereas the US system leaves customers
facing unknown, and potentially significant expenses.!*! The Netherlands
continues to have high administrative costs compared to other countries;
however, this expense is worth the peace of mind that patients can seek
medical care without risking significant debt.'* As many Americans are
burdened by medical debt, ensuring coverage that is both affordable and
covers medical expenses is vital.

Though insurers in the Netherlands are given parameters outlining
what their plans must cover, they are still able to determine who provides
their policyholders care and where it is provided.'** Though the number of
hospitals has decreased significantly since the HIA was enacted, this
consolidation may benefit consumers by enabling hospitals to offer a
broader range of services and to provide access to more specialists.
Insurers achieve this through negotiations and contracting with healthcare
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providers.!** Policyholders have the freedom to switch healthcare
providers and choose a different insurer annually.'’® Additionally,
policyholders have the option to obtain supplemental insurance, which is
not government regulated and can be purchased from a different insurer
than their primary plan.'*® This structure promotes competition by
ensuring that insurance companies continue to compete for consumers,
leading insurers to create more policies with greater premium
differentiation, thus benefitting the consumers by giving them more
options. '’

Healthcare providers, insurers, and insured parties collaboratively
implement the HIA rather than the central government alone.'*® This
structure strikes a balance between government oversight and market-
driven forces, resulting in an efficient, high-quality system of healthcare
coverage.'?’

Unlike the Dutch framework, the US system has been unable to
strike a balance of antitrust regulation and government oversight that
benefits the most important party involved: consumers. Regarding the
healthcare sector, US antitrust laws are primarily aimed at preventing
mergers and monopolization to ensure a more competitive market.'*
However, the system fails to keep costs in check for Americans.'!
Challenging harmful mergers can prevent companies from having too
much market power and being able to control prices.'** However, it does
not address the main issues that prices are too high for consumers and that
individuals are not seeking care they need because they cannot afford or
do not want to be burdened by high medical expenses.'** This primarily
affects individuals who need coverage the most, such as low income
individuals and those with preexisting conditions.!** Further, because
there is no penalty for individuals who do not have health insurance, those
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who cannot afford insurance may not obtain it.!* In theory, the US
structure provides consumers greater autonomy and more choices when
accessing care.!'*® However, if someone is not able to afford medical care,
they may believe that they have no choice at all but to avoid it.'*” This may
explain why the US has the shortest lifespan of ten high-income countries,
why it experiences the most avoidable deaths, and why it ranks last in
access to care (compared to the Netherlands, which ranks second).!*8

A. OPPORTUNITIES TO DRAW FROM THE NETHERLANDS’ UNIVERSAL
INSURANCE SYSTEM

To create a system in the US that fosters competition among
insurers and provides coverage to insurees, the US should introduce a
mandatory basic health insurance package. Like the Netherlands, the US
package would provide comprehensive coverage for preventative
screenings and guarantee consistent coverage across insurers. Further, the
government, not insurers, would determine required coverage, thus
preventing insurers from making financial gain their primary focus.

Additionally, similar to the Dutch framework, under the US basic
mandatory plan, prescription medication would be covered at a minimum
percentage (for example, the plan would mandate insurers to cover at least
60 percent of prescription medication costs). This would allow doctors to
treat patients appropriately because they would not have to determine a
patient’s treatment plan based on what medications may or may not be
covered. Further, this would make medications significantly more
affordable for patients. Laws could also regulate the price of prescription
medications set by pharma companies, but further analysis of that is
outside the scope of this Comment.

Under the basic mandatory plan, all emergency services would be
covered. Though this plan may seem burdensome to insurers, this would
replicate the Netherlands’ structure, where costs are applied to one’s
deductible, then any additional expenses are paid by the insurer.'* Also,
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519, 588, 132 S. Ct. 2556, 2608 (2012) (holding that the ACA’s individual mandate was
unconstitutional).

146 Delfino et al., supra note 62, at 1-2; see Johnson & Kane, supra note 44, at 323-27.

147 See Wager & Cox, supra note 8.

148 Lovelace, supra note 9.

149 Stefano  OQosthof, In  Case of Emergency, PARARIUS (May 24, 2024),
https://www.pararius.com/expat-guide/in-case-of-emergency [https://perma.cc/EP76-VZSE].



148 Wisconsin International Law Journal

under the basic mandatory plan, the need for emergency services would
decrease as more individuals seek preventative care, finding or resolving
medical issues before they become emergencies.!* For individuals who
cannot afford the basic mandatory package, the government could offer
income-based subsidies, like they do under the ACA,"*! to make coverage
accessible for low-income individuals and families.

Because health insurance confuses many Americans, the US could
also create laws similar to the Netherlands that mandate insurers to
disclose total costs upfront, including premiums, copayments, and
deductibles for the basic mandatory plan.'> Specifically, the US could
prohibit balance billing, which occurs when a patient is billed for the
difference between what their insurance covers and the total cost of
medical services.!>* The change would foster trust between patients and
providers, as patients would not be faced with unforeseen costs. It would
also create trust between insurers and patients, because patients would
know that their insurers will cover their services. Finally, it would create
trust between insurers and providers, because providers would know they
can treat patients to the best of their ability without being constrained by
insurers.

In addition to creating a system that promotes trust between the
primary parties, the US could establish national benchmarks for health
outcomes, which insurers and providers must meet to remain eligible for
federal funding or contracts. This is something that the Netherlands’
system does not require. The government could also monitor care to
determine regional variations in care delivery, ensure equity across states,
and prevent disparities in access to quality of care. However, the
government should prioritize ensuring individuals have access to care
before addressing these measures.

The main issue within this basic mandatory plan is that it fails to
address individuals in rural areas, where limited access to care may be
exacerbated by financial constraints. In order to address this issue, the

150 Christina Ragan, Preventative Care Works Better When It’s Proactive, PROGRESSIVE HEALTH
PRIMARY CARE (Jan. 31, 2024), https://www.phprimarycare.com/keyword-category-
2/preventative-care-works-better-when-its-proactive/ [https:/perma.cc/74EX-2KQW].

151 Pestaina et al., supra note 31; Masterson, supra note 41 (discussing the ACA marketplace offering
tax credits and cost-sharing subsidies).

152 Tom Wilbur, In Their Own Words: Insured Americans Struggle to Navigate Complex Coverage,
PHRMA (Oct. 26, 2022), https://phrma.org/blog/in-their-own-words-insured-americans-struggle-
to-navigate-complex-coverage [https://perma.cc/HDB8-LGNS].

153 Balance  Billing, HEALTHCARE.GOV, https://www.healthcare.gov/glossary/balance-billing/
[https://perma.cc/SYK2-VNFH] (last visited Nov. 8, 2025).



Vol. 43, No. 2 Comparing US and Dutch Health Systems 149

government could offer vouchers to individuals eligible for income-based
coverage for travel to medical appointments. As this basic mandatory plan
does not account for current medical debt, the government could consider
creating a medical debt relief program aimed at forgiving or significantly
reducing existing medical debt for low-and middle-income households.

B. THE COMPETITIVE EFFECT OF THE NEWLY PROPOSED FRAMEWORK

The proposed mandatory basic health insurance package promotes
competition in the healthcare sector by creating a regulatory framework
that balances government oversight with market-driven incentives. This
approach is similar to the Netherlands’ system because it allows insurers
to compete on quality, price, and service while maintaining a baseline of
comprehensive coverage for all policyholders. By addressing key
inefficiencies and barriers within the existing US healthcare system, the
proposal fosters a competitive environment that benefits consumers,
providers, and insurers.

Requiring all insurers to provide a mandatory basic health
insurance package with government-determined coverage, like the
Netherlands’ standard package, creates a level playing field for insurers.
Currently, US insurers have significant discretion over what their plans
cover, leading to differences in access and affordability.'>* Standardizing
health insurance eliminates this variability, requiring that all insurers
compete on equal terms. Although this approach may initially appear
anticompetitive, it instead channels competition toward price, efficiency,
and quality, while ensuring that the US government prioritizes the health
of its citizens over competitive structures that risk undermining public
well-being.

This structure may also reduce barriers to market entry for smaller
insurers who currently struggle to compete with larger firms due to
variability of coverage requirements. With a clear baseline of what must
be offered, new and smaller insurers can focus their resources on
differentiating themselves through supplemental plans and customer
service. This would increase the number of competitors in the market,
resulting in enhanced consumer choice and driving innovation in the
health insurance market.

By requiring more clarity on pricing, the US would empower
consumers to make informed decisions when selecting an insurance plan.

154 See Ortaliza et al., supra note 7.
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Transparency reduces confusion, which is a significant barrier for
consumers in the current system.!> When consumers can easily
understand and compare plans based on uniform information, insurers
have an incentive to offer more attractive pricing and benefits to get more
consumers, thus promoting competition.

By providing income-based subsidies to make the mandatory
basic package accessible to low-income individuals and families, the plan
significantly expands the number of insured individuals. The ultimate goal
is for everyone to have insurance, like in the Netherlands. Additionally,
expanding access creates a larger and more diverse consumer base, which
increases competition among insurers, as they must serve a broader range
of preferences and needs.'*® Moreover, subsidies reduce the financial
barriers that currently prevent many Americans from seeking care.!>’ As
more individuals enter the market, insurers gain a larger customer base to
compete for, driving them to offer better services and pricing to attract and
retain customers.

Establishing national benchmarks for health outcomes creates an
additional layer of accountability for insurers and providers that the
Netherlands’ framework does not have. To remain eligible for federal
funding or contracts, insurers and providers must meet or exceed these
benchmarks. This performance-based approach incentivizes insurers to
compete on the quality and efficiency of care they facilitate—categories
that the US is currently underperforming in.'*® By tying funding and
contracts to measurable outcomes—a key area the Netherlands has
neglected to regulate—the US government ensures that competition
focuses not only on cost but also on value to consumers. Insurers that fail
to meet benchmarks risk losing their competitive edge, motivating
continuous improvement and ultimately helping patient-consumers
achieve better health outcomes.
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The proposal recognizes that rural areas face challenges due to
limited access to care.!” By offering travel vouchers for medical
appointments and incentivizing telemedicine services, the new US system
would ensure that rural consumers are not left behind. It encourages
insurers to develop innovative solutions to reach these populations, such
as partnerships with mobile clinics or expanded telehealth coverage. This
focus on geographic equity fosters competition by challenging insurers to
effectively address underserved markets. Companies that provide
accessible and affordable care in rural areas gain a competitive advantage,
further driving innovation. Innovation then drives competition, and
competition drives innovation.

IV. CONCLUSION

In conclusion, the US needs a federally regulated health insurance
system requiring all individuals living and working in the US to have
health insurance. This will lead to more individuals seeking care and,
eventually, superior patient outcomes. Antitrust laws are designed to
promote competition and innovation in the healthcare market while
ensuring that patient-consumers receive high-quality and efficient medical
services. However, the current structure and lack of federal regulation in
the US health insurance market make it difficult for antitrust laws to
function as intended. This weakness becomes particularly evident when
comparing healthcare spending and outcomes across high-income
countries: the US spends a significant amount on healthcare but does not
achieve corresponding superior outcomes, unlike many other similarly
situated high-income countries.

The US can reduce medical costs and improve health outcomes by
adopting the framework proposed in this Comment. The Netherlands’
structure, implemented through the HIA, consists of the standard package
that insurers must offer.!®® Meanwhile, the current US approach leaves
insurers with too much power to determine the extent of “essential health
benefits” that are covered.'®' Therefore, this new framework can build off
of the Netherlands’ universal healthcare system and expand it further by
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161 Ortaliza et al., supra note 7.
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establishing coverage transparency and national health benchmarks,
promoting continued competition for insurers as well as better health
outcomes for insurees.

To improve the current structure of health insurance in the US,
this Comment proposes a framework that mandates federal regulation to
ensure patient-consumers receive quality, efficient, and affordable
medical services. This Comment does not address the role of states in
providing health insurance coverage but acknowledges that many states
already regulate this area. However, given the fundamental necessity of
health insurance, federal oversight is essential. Furthermore, in an era of
increased mobility, federal regulation promotes consistency for
policyholders, ensuring transparency and reducing confusion. This, in
turn, empowers individuals to seek care when and where they need it,
without fear of coverage uncertainties or unexpected costs.



