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ABSTRACT 

In the United States, political gridlock has hampered legislative 

efforts to modernize and reform the immigration system. As a result, the 

executive branch has taken a growing role in shaping immigration policy, 

such as by using its authority to exercise prosecutorial discretion to decide 

which undocumented individuals to prioritize for enforcement. This has 

led to programs like Deferred Action for Childhood Arrivals (DACA) and 

Deferred Action for Labor Enforcement (DALE), which provide 

temporary relief from deportation to undocumented individuals. Because 

these programs lack congressional or regulatory backing, opponents can 

challenge them in court or repeal them at a moment’s notice, effectively 

ending immigration protections for these covered individuals. Despite this 

risk, these programs play an important role in addressing the pressing need 

for immigration reform and provide vital benefits to vulnerable 

individuals. Specifically, the DALE program created in 2023 protects 

immigrant workers from labor abuses and retaliation tied to their 

immigration status. This Comment finds that the executive branch rightly 

created and implemented DALE as a constitutional exercise of power, and 

the program’s positive effects on US workplaces and undocumented 

immigrants alike outweigh any potential risks. 
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INTRODUCTION 

Immigration is among the most widely discussed topics in the 

United States. In February 2024, Americans named immigration the most 

important problem facing the US,1 and it became a central theme of the 

2024 presidential election.2 Nonetheless, a long-standing political 

stalemate has hindered legislative efforts to create a more modernized, 

flexible US immigration system.3 The task of shaping immigration policy 

 

 1 Jeffrey M. Jones, Immigration Surges to Top of Most Important Problem List, GALLUP (Feb. 27, 

2024), https://news.gallup.com/poll/611135/immigration-surges-top-important-problem-list.aspx 

[https://perma.cc/8LS4-3CS3]. 

 2 Mario Macis, The Immigration Debate: Policies and Perceptions in the 2024 U.S. Presidential 

Election, JOHNS HOPKINS CAREY BUS. SCH. (Nov. 1, 2024), 

https://carey.jhu.edu/articles/immigration-debate-policies-and-perceptions-2024-us-presidential-

election [https://perma.cc/6R2B-HKJA]. 

 3 John Slocum, Immigration in the 2024 US Presidential Election Campaign: Policy Stalemate, 

Disinformation, and a Call for Mass Deportation, 311 CIDOB NOTES INTERNACIONALS 1 (Oct. 
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has consequently shifted towards the executive branch, which has long 

enjoyed broad legal authority to act on immigration matters.4 Although the 

power to create new immigration laws is exclusive to the legislative 

branch,5 the executive branch can issue executive orders to manage the 

operations of the federal government.6 With this power, the executive 

branch has addressed the pressing need for immigration reform while 

simultaneously delivering vital immigration benefits to vulnerable 

individuals.  

As chief executive, the president not only has the duty to enforce 

laws but also the authority to decide how to do so.7 In the immigration 

context, the president, to meet the government’s stated enforcement goals, 

decides which individuals to detain, charge, and prosecute.8 In doing so, 

the president also decides which individuals not to prosecute—an act 

known as prosecutorial discretion.9 After all, approximately eleven million 

undocumented immigrants were living in the US in 2022, making up 3.3 

percent of the country’s overall population.10 The executive branch does 

not have the resources to apprehend and remove every noncitizen.11  

Therefore, it must exercise prosecutorial discretion and determine who to 

prioritize for immigration enforcement action.  

 

2024), https://www.cidob.org/sites/default/files/2024-10/311_JOHN%20SLOCUM_ANG.pdf 

[https://perma.cc/7RCR-4PUY]. 

 4 The President’s Broad Legal Authority to Act on Immigration, NAT’L IMMIGR. L. CTR. (Aug. 

2014), https://www.nilc.org/wp-content/uploads/2015/11/president-legal-authority-2014-08-

20.pdf [https://perma.cc/6SRA-NL5K]. 

 5 U.S. CONST. art. I, § 1. 

 6 The Roles and Responsibilities of the President, SOUTHERN POVERTY L. CTR., 

https://www.learningforjustice.org/the-roles-and-responsibilities-of-the-president 

[https://perma.cc/TYD8-6XMB] (last visited Sept. 26, 2025). 

 7 The President’s Broad Legal Authority to Act on Immigration, supra note 4. 

 8 Id. 

 9 Id. 

 10 AM. IMMIGR. COUNCIL, MASS DEPORTATION: DEVASTATING COSTS TO AMERICA, ITS BUDGET 

AND ECONOMY 4 (Oct. 2024), https://www.americanimmigrationcouncil.org/sites/default/

files/research/mass_deportation_report_2024.pdf [https://perma.cc/B6BH-GAEQ]. 

 11 Memorandum from Alejandro N. Mayorkas, Sec’y, U.S. Dep’t of Homeland Sec., to Tae D. 

Johnson, Acting Dir., U.S. Immigr. & Customs Enf’t, et al., Guidelines for the Enforcement of 

Civil Immigration Law, 2 (Sept. 30, 2021) [hereinafter Mayorkas Enforcement Memo], 

https://www.ice.gov/doclib/news/guidelines-civilimmigrationlaw.pdf [https://perma.cc/9DRF-

DBT9] (“It is estimated that there are more than 11 million undocumented or otherwise removable 

noncitizens in the United States. We do not have the resources to apprehend and seek the removal 

of every one of these noncitizens. Therefore, we need to exercise our discretion and determine 

whom to prioritize for immigration enforcement action.”). 
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This power to exercise prosecutorial discretion has led the 

executive branch to create broad programs granting administrative relief 

to certain classes of undocumented individuals. These programs include 

Deferred Action for Childhood Arrivals (DACA) and Deferred Action for 

Labor Enforcement (DALE).12 These programs do not grant a pathway to 

citizenship or lawful permanent resident status but offer temporary 

protection from deportation during the deferred action period.13  

Although a firm legal foundation supports the constitutionality of 

deferred action programs,14 they still lack the congressional or regulatory 

backing to become long-term solutions to immigration challenges.15 These 

programs can be repealed by the executive in a moment’s notice.16 Further, 

both procedural and substantive judicial challenges to these programs have 

complicated their implementation and viability.17 Nonetheless, these 

executive immigration policies and programs tackle the substantial need 

for immigration reform in the US. 

The executive branch created DALE in 2023 in response to 

widespread labor abuses suffered by the immigrant community.18 These 

abuses include wage theft, poor working conditions, and discrimination.19 

Immigrants are especially vulnerable to exploitation by employers due to 

their immigration status.20 Abusive employers frequently employ threats 

 

 12 SARA L. MCKINNON & MIGENA VULA, MIGRATION IN THE AMS. PROJECT, PROVIDING 

IMMIGRANT PROTECTION THROUGH DEFERRED ACTION: DALE 4 (Nov. 2024), 

https://migrationamericas.commarts.wisc.edu/wp-content/uploads/sites/2087/2024/11/DALE-

Providing-Immigration-Protection-through-Deferred-Action.pdf [https://perma.cc/X2DW-

GZYF]. 

 13 Id. 

 14 Shoba S. Wadhia, The History of Prosecutorial Discretion in Immigration Law, 64 AM. U. L. REV. 

1285, 1295 (2015). 

 15 See Remarks on Immigration Reform and an Exchange With Reporters, 2012 DAILY COMP. PRES. 

DOC. 483 (June 15, 2012). 

 16 See, e.g., AM. IMMIGR. COUNCIL, DEFERRED ACTION FOR CHILDHOOD ARRIVALS (DACA): AN 

OVERVIEW 6–7 (July 2024), https://www.americanimmigrationcouncil.org/sites/default/files/

research/deferred_action_for_childhood_arrivals_daca_an_overview.pdf [https://perma.cc/E5Q7

-K3UC] (describing the various attempts to rescind the DACA program). 

 17 Id. (describing the legal challenges the DACA program has faced). 

 18 BLISS REQUA-TRAUTZ ET AL., NAT’L EMP. L. PROJECT, DEFERRED ACTION PROTECTIONS FOR 

LABOR ENFORCEMENT: A GUIDE FOR WORKER ADVOCATES 6–7 (Oct. 2023), 

https://www.nelp.org/app/uploads/2023/10/Deferred-Action-Protections-for-Labor-Enforcement-

_-A-Guide-for-Worker-Advocates.pdf [https://perma.cc/2W9W-973Y]. 

 19 See id. at 6. 

 20 REBECCA SMITH ET AL., AFL-CIO, ICED OUT: HOW IMMIGRATION ENFORCEMENT HAS 

INTERFERED WITH WORKERS’ RIGHTS 5 (Oct. 2009), https://www.nelp.org/app/

uploads/2015/03/ICED_OUT.pdf [https://perma.cc/HJN4-P3PF]. 
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of Immigration and Customs Enforcement (ICE) and police involvement 

to prevent immigrant workers from asserting their rights.21 While the 

executive branch has incrementally recognized the overlap between 

immigration enforcement and labor enforcement,22 DALE was the 

branch’s first formal effort towards protecting immigrant workers from 

immigration retaliation.23  DALE was not impenetrable, however, and the 

second Trump administration quietly dismantled the program.24 This 

effectively upended immigration protections for thousands of workers. 

This Comment argues that, despite the risks of creating 

immigration policies without congressional or regulatory backing, DALE 

was a constitutional exercise of prosecutorial discretion and provided 

significant protections to undocumented workers, who have historically 

lacked legal protections in the workplace. Part I of this Comment provides 

a brief overview of prosecutorial discretion in the immigration setting and 

the legal justifications for it. Part I also explores deferred action as a form 

of prosecutorial discretion and examines DALE specifically, as well as the 

longstanding overlap between immigration enforcement and labor 

enforcement. Part II analyzes the risk behind DALE by looking at past 

executive rollbacks and judicial challenges to immigration policies and 

weighing this risk against the obstacles to gaining congressional or 

regulatory backing. Part II also explores the legality and viability of DALE 

and what the future holds for this impactful program. This Comment finds 

that the executive branch constitutionally created DALE without 

congressional or regulatory backing in order to further its policy goal of 

protecting immigrant workers. Additionally, this Comment concludes that 

future governments should not be dissuaded from adopting policies 

through executive action if the benefits are significant and plentiful. 

 

 21 Id. at 6. 

 22 MARY YANIK ET AL., NAT’L IMMIGR. L. CTR., PRACTICE MANUAL: LABOR-BASED DEFERRED 

ACTION 44 (Mar. 24, 2023), https://www.nilc.org/wp-content/uploads/2023/03/2023_24March-

labor-deferred-action-advisory.pdf [https://perma.cc/MA5K-3ZMN]. 

 23 See Press Release, U.S. Dep’t of Homeland Sec., DHS Announces Process Enhancements for 

Supporting Labor Enforcement Investigations (Jan. 13, 2023), https://www.dhs.gov/archive/

news/2023/01/13/dhs-announces-process-enhancements-supporting-labor-enforcement-

investigations [https://perma.cc/7NTY-9DGZ]. 

 24 See Elias Schisgall, USCIS Quietly Ends Program to Shield Workers Reporting Abuse, 

BLOOMBERG LAW (July 17, 2025), https://news.bloomberglaw.com/daily-labor-report/uscis-

quietly-ends-program-to-shield-workers-reporting-abuse [https://perma.cc/XZ94-YTVU]. 
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I.   BACKGROUND 

Executive action has long been a powerful tool in the immigration 

setting: for more than a half century, “every president—Democratic or 

Republican—has used their legal authority to act on immigration.”25 In 

fact, partisan gridlock and reduced congressional capacity have largely 

shifted the development of substantive immigration policy to the executive 

branch.26 This Part provides a broad overview of executive action in 

immigration, focusing specifically on the use of prosecutorial discretion, 

its legal justifications, and the most common application of prosecutorial 

discretion—deferred action. To preview modern developments in the 

context of executive action in immigration, this Part also describes the 

most recently created deferred action program, DALE, and the traditional 

overlap between immigration enforcement and labor enforcement that 

gave way to this program. 

A.   PROSECUTORIAL DISCRETION IN IMMIGRATION 

Change through executive action in the immigration setting 

usually comes in the form of prosecutorial discretion, a doctrine holding 

that “police, prosecutors, and regulators are under no obligation to strictly 

and aggressively enforce the letter of the law in every case.”27 In 

 

 25 Press Release, The White House Off. of the Press Sec’y, Fact Sheet: Immigr. Accountability Exec. 

Action (Nov. 20, 2014), https://obamawhitehouse.archives.gov/the-press-office/2014/11/20/fact-

sheet-immigration-accountability-executive-action [https://perma.cc/PF7J-PP8S]. 

 26 Dan Bosch, The Consequences of Over-reliance on Executive Action, AM. ACTION F. (Mar. 1, 

2021), https://www.americanactionforum.org/insight/the-consequences-of-over-reliance-on-

executive-action/ [https://perma.cc/2Z7A-JK5Y]; see also Press Release, Migration Pol’y Inst., 

New MPI Rep. Catalogs the 400-Plus Immigr. Exec. Actions That Have Occurred During the 

Trump Presidency (July 31, 2020), https://www.migrationpolicy.org/news/mpi-report-catalogs-

immigration-executive-actions-trump-presidency [https://perma.cc/AXA2-Q5DB] (describing 

how President Trump issued over 400 immigration-related executive actions and how various 

federal agencies utilized the regulatory state during the Trump administration in order to reduce 

legal immigration). 

 27 Michael Kagan, Binding the Enforcers: The Administrative Law Struggle Behind President 

Obama’s Immigration Actions, 50 UNIV. RICH. L. REV. 665, 673 (2016). See also Shoba 

Sivaprasad Wadhia, The Role of Prosecutorial Discretion in Immigration Law, 9 CONN. PUB. INT. 

L.J. 243, 244 (2010) (characterizing prosecutorial discretion as a welcome and necessary 

component of immigration law); Memorandum from Doris Meissner, Comm’r, Immigr. and 

Naturalization Serv., to Reg’l Dirs., Dist. Dirs., Chief Patrol Agents, Reg’l and Dist. Counsel, at 3 

(Nov. 17, 2000) [hereinafter Meissner Memorandum], https://www.aila.org/library/ins-memo-on-

prosecutorial-discretion [https://perma.cc/D7SM-CF3R] (describing support for the prosecutorial 

discretion doctrine from the courts and legislature). 
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immigration enforcement, prosecutorial discretion can include agency 

decisions refraining from  enforcement, such as not filing a charging 

document with the immigration court or delaying the commencement of 

immigration removal proceedings.28 Prosecutorial discretion also includes 

decisions providing a discretionary remedy, such as granting a stay of 

removal, parole, or deferred action.29 The Supreme Court has reaffirmed 

the authority of the executive branch to exercise prosecutorial discretion 

in immigration cases on numerous occasions.30 Additionally, the Court has 

shut down state enforcement efforts that would have interfered with the 

federal government’s discretion to determine how to enforce immigration 

laws.31  

While the power of prosecutorial discretion is broad, it is not 

unfettered; the Constitution, statutes, and agency directives have the 

power to check particular exercises of discretion.32 For example, if non-

enforcement were to become so extreme as to amount to an abdication of 

an agency’s statutory responsibilities, a court could limit the agency’s 

prosecutorial discretion power.33 However, the Supreme Court has yet to 

clarify when this limit might apply,34 and courts have yet to invalidate a 

policy of non-enforcement founded upon prosecutorial discretion because 

 

 28 Letter from Immigration Law Scholars and Professors, to the President of the United States (Nov. 

25, 2014), https://www.aila.org/scholars-letter-on-pres-authority-to-exercise-disc 

[https://perma.cc/7RVK-78ZL]. 

 29 Id. 

 30 See, e.g., Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 484 (1999) (holding that 

the Executive may decide whether to initiate or continue deportation proceedings “for 

humanitarian reasons or simply for its own convenience”); see also Arizona v. United States, 567 

U.S. 387, 396 (2012) (holding that broad discretion is a “principal feature” of the immigration 

system). 

 31 Arizona, 567 U.S. at 399, 406. In 2010, Arizona passed a law, which, among other things, 

authorized state and local law enforcement of federal immigration laws. Id. at 393–94. The United 

States brought suit to enjoin portions of Arizona’s new law, claiming they were preempted by 

federal law. Id. at 393. The Supreme Court held that the federal government has broad enforcement 

discretion in immigration and that state law must give way to federal law in at least two 

circumstances. Id. at 394, 399. First, the States are precluded from regulating conduct in a field 

that Congress, acting within its proper authority, has determined must be regulated by its exclusive 

governance. Id. at 399. Second, state laws are preempted when they conflict with federal law). Id. 

 32 KATE M. MANUEL & TODD GARVEY, CONG. RSCH. SERV., R42924, PROSECUTORIAL DISCRETION 

IN IMMIGRATION ENFORCEMENT: LEGAL ISSUES 13 (2013). See, e.g., Nader v. Saxbe, 497 F.2d 

676, 679–80 n.19 (D.C. Cir. 1974) (“It would seem to follow that the exercise of prosecutorial 

discretion, like the exercise of Executive discretion generally, is subject to statutory and 

constitutional limits enforceable through judicial review.”). 

 33 Heckler v. Chaney, 470 U.S. 821, 833 n.4 (1985). 

 34 Kagan, supra note 27, at 673. 
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it was an abdication of the agency’s statutory duties.35 Because the limits 

of prosecutorial discretion have yet to be defined, it remains a powerful 

tool for the executive branch in the immigration setting. 

B.   LEGAL JUSTIFICATIONS FOR PROSECUTORIAL DISCRETION 

The power to exercise prosecutorial discretion finds its traditional 

roots in English common law.36 The modern doctrine of prosecutorial 

discretion is rooted primarily in the Take Care Clause of Article II Section 

3 of the Constitution, stating, “[H]e shall take care that the laws be 

faithfully executed.”37 The executive branch has used this constitutional 

grounding to assert its exclusive authority to initiate and carry out actions 

enforcing the laws Congress promulgates.38  

Courts have found numerous justifications for prosecutorial 

discretion in the immigration context. First, some discretionary 

immigration decisions involve policy choices bearing on US international 

relations.39 Therefore, the executive branch must exercise significant 

prosecutorial discretion “to ensure that enforcement policies are consistent 

with this Nation’s foreign policy.”40 Second, exercises of prosecutorial 

discretion may reflect “immediate human concerns” and the “equities of 

an individual case,” such as whether the individual has children born in 

the US or ties to the community.41 This may make returning an individual 

to their country of origin inappropriate and would instead justify the use 

of prosecutorial discretion.42 Third, decisions on whether to use 

prosecutorial discretion involve a complicated balancing of agency 

interests and resources—a balancing that the agency is better equipped to 

 

 35 MANUEL & GARVEY, supra note 32, at 16. 

 36 Id. at 8 (describing the English common law procedural mechanism known as the nolle prosequi, 

which allowed the government to intervene in and terminate a privately initiated criminal action it 

viewed as “frivolous or in contravention of royal interests”). 

 37 U.S. CONST. art. II, § 3. 

 38 Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim 

of Executive Privilege, 8 OP. O.L.C. 101, 114 (1984). 

 39 Arizona v. United States, 567 U.S. 387, 396 (2012). See also INS v. Abudu, 485 U.S. 94, 110 

(1988) (“Although all adjudications by administrative agencies are to some degree judicial and to 

some degree political [. . .] INS officials must exercise especially sensitive political functions that 

implicate foreign relations.”). 

 40 Arizona, 567 U.S. at 397. 

 41 Id. at 396. 

 42 Id. 
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evaluate than the courts.43 Finally, state and federal courts have 

characterized the exercise of prosecutorial discretion as a necessary 

component of the administration of justice by the executive branch.44 The 

executive branch’s guidance echoes many of these same justifications for 

exercising prosecutorial discretion, including resource constraints and 

humanitarian considerations.45  

The executive branch also derives direct authority for the use of 

prosecutorial discretion in immigration cases from Congress. While 

Congress has tightly regulated who can legally enter the country, it has 

also designated far more people as deportable than can actually be 

deported.46 Due to its limited resources, the executive branch cannot 

secure full execution of the laws and has no choice but to exercise 

discretion in choosing who to deport.47 The Supreme Court has held that 

the executive branch performs its full constitutional duty if it uses it bests 

efforts to faithfully execute the laws enacted “with the means and 

instruments provided by Congress and within the limitations prescribed by 

it.”48 Therefore, even while exercising prosecutorial discretion, the 

executive branch fulfills its constitutional mandate under the Take Care 

Clause. 

In the Homeland Security Act, Congress charged the Department 

of Homeland Security (DHS) with establishing national immigration 

enforcement policies and priorities.49 In doing so, Congress granted “the 

executive branch the discretion to choose among multiple alternative 

priorities in immigration enforcement and to enforce the law in order to 

advance one or more priorities over others.”50 In Section 103(a) of the 

Immigration and Nationality Act of 1952 (INA), Congress charged the 

Secretary of Homeland Security with the administration and enforcement 

 

 43 Heckler v. Chaney, 470 U.S. 821, 831 (1985). 

 44 MANUEL & GARVEY, supra note 32, at 8. See, e.g., United States v. Nixon, 418 U.S. 683, 693 

(1974) (stating that the executive branch “has exclusive authority and absolute discretion to decide 

whether to prosecute a case”). 

 45 Wadhia, supra note 14, at 1291. 

 46 Adam B. Cox & Cristina M. Rodríguez, The President and Immigration Law, 119  YALE L.J. 458, 

463 (2009); see also MEISSNER MEMORANDUM, supra note 27, at 4 (noting that the executive 

branch does not have the resources to investigate and prosecute all immigration violations). 

 47 MEISSNER MEMORANDUM, supra note 27, at 4. 

 48 Myers v. United States, 272 U.S. 52, 292 (1926) (Brandeis, J., dissenting). 

 49 6 U.S.C. § 202(5). 

 50 Edward A. Fallone, President Obama’s Executive Orders are Constitutional, MARQ. UNIV. L. 

SCH. (Nov. 27, 2014), https://law.marquette.edu/facultyblog/2014/11/president-obamas-

executive-orders-are-constitutional/ [https://perma.cc/78Q2-THYX]. 
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of the INA and all other laws relating to the immigration and naturalization 

of noncitizens.51 Also under Section 103(a), Congress authorized the 

Secretary to “perform such other acts as he deems necessary for carrying 

out his authority under the provisions of this chapter.”52 Courts have 

construed this language to mean leaving enforcement of the INA primarily 

to the Secretary’s discretion.53 In addition, Congress has recognized the 

executive branch’s prosecutorial discretion authority by barring judicial 

review of three particular prosecutorial discretion decisions in the INA.54 

These three are decisions to commence removal proceedings, to adjudicate 

cases, and to execute removal orders.55 

With the passage of the Administrative Procedure Act (APA), 

Congress again demonstrated an intent to leave exercises of prosecutorial 

discretion to executive agencies. The APA bars review of agency action 

that is committed to agency discretion by law,56 which courts have 

interpreted to mean that an agency’s decision not to pursue enforcement 

action should be considered immune from judicial review under the 

APA.57 

Despite these powerful statutory delegations to the executive 

branch, Congress still has broad authority to restrict discretionary acts the 

executive branch takes pursuant to statutory delegations.58 For example, 

with regard to the APA, Congress asserted that the presumption of 

nonreviewability for acts of prosecutorial discretion “may be rebutted 

where the substantive statute has provided guidelines for the agency to 

follow in exercising its enforcement powers.”59 This ability to restrict 

executive action is much broader than the arguably limited authority 

 

 51 Immigration Nationality Act (INA) § 103(a)(1), 8 U.S.C. § 1103(a)(1). 

 52 Id. § 103(a)(3). 

 53 Texas v. United States, 106 F.3d 661, 667 (5th Cir. 1997) (rejecting allegations that the Attorney 

General had breached his nondiscretionary duty under the INA to control immigration, in part, on 

the grounds that enforcement of the INA is committed to the Attorney General’s discretion); see 

also Hotel & Rest. Emps. Union Loc. 25 v. Smith, 846 F.2d 1499, 1510 (D.C. Cir. 1988) (holding 

that the then-Attorney General enjoyed “broad latitude in enforcing the immigration laws”). 

 54 INA § 242(g); see also Reno v. Am.-Arab Anti-Discrimination Comm., 525 U.S. 471, 482 (1999)  

 55 INA § 242(g). 

 56 5 U.S.C. §701(a)(2). 

 57 Heckler v. Chaney, 470 U.S. 821, 832 (1985). 

 58 MANUEL & GARVEY, supra note 32, at 26. 

 59 Heckler, 470 U.S. at 832–33 (“Congress did not set agencies free to disregard legislative direction 

in the statutory scheme that the agency administers. Congress may limit an agency’s exercise of 

enforcement power if it wishes, either by setting substantive priorities, or by otherwise 

circumscribing an agency’s power to discriminate among issues or cases it will pursue.”). 
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Congress has under the doctrine of separation of powers to restrict the 

president’s exercise of constitutionally-based discretion.60  

As described above, the Constitution, Congress, and the judicial 

branch have offered various justifications for the use of prosecutorial 

discretion by the executive branch. These authorities make clear that this 

form of executive action is well supported in our legal system. This broad 

legal support for prosecutorial discretion, however, hardly shields it from 

scrutiny by government actors and the public, as is evident with measures 

such as deferred action.61 

C.   DEFERRED ACTION AS A FORM OF PROSECUTORIAL DISCRETION 

The executive branch commonly exercises prosecutorial 

discretion in immigration matters through deferred action. Deferred action 

is defined in statute as “an act of administrative convenience to the 

government which gives some cases lower priority.”62 Broadly, deferred 

action suspends removal proceedings against a particular individual or 

group of individuals for a specific timeframe, but it does not resolve their 

underlying immigration status.63 Immigration officials have the option to 

grant deferred action on their own initiative; alternatively, individuals can 

request deferred action if it is available for their particular circumstances.64  

The executive branch most often grants deferred action on a case-

by-case basis, resulting in only a few people receiving generic deferred 

action each year.65 In many cases, they have also recognized groups of 

individuals sharing certain characteristics for preferential consideration 

for deferred action, such as childhood arrivals, victims of domestic 

 

 60 MANUEL & GARVEY, supra note 32, at 26. 

 61 See, e.g., Immigration: Should the U.S. Offer a Path to Citizenship for Undocumented Immigrants, 

BRITANNICA: PROCON, https://www.britannica.com/procon/immigration-debate 

[https://perma.cc/GVC5-AVNR] (Sept. 2, 2025). 

 62 8 C.F.R. § 274a.12(c)(14) (2025). 

 63 Wadhia, supra note 14, at 263. 

 64 KATE M. MANUEL & MICHAEL JOHN GARCIA, CONG. RSCH. SERV., R43782, EXECUTIVE 

DISCRETION AS TO IMMIGRATION: LEGAL OVERVIEW 17 (2014). 

 65 See U.S. CITIZENSHIP & IMMIGR. SERVS., NUMBER OF APPROVED EMP. AUTHORIZATION 

DOCUMENTS BY CLASSIFICATION AND BASIS FOR ELIGIBILITY OCTOBER 1, 2012 ‐ JUNE 29, 2017 

(2017), https://www.uscis.gov/sites/default/files/document/data/eads-by-basis-for-eligibility.pdf 

[https://perma.cc/3KMN-A8DT] (showing 8,769 employment authorization documents approved 

under generic deferred action in fiscal year 2017, as opposed to 360,389 approved under DACA); 

8 C.F.R. § 274a.12 (2025). 
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violence, or nursing mothers.66 Generally, the executive branch is free to 

grant deferred action as it desires without having to formalize deferred 

action policies into a body of law.67  

The Deferred Action for Childhood Arrivals (DACA) program, 

created in 2012 under the Obama administration, is one form of deferred 

action that is tailored to particular groups or circumstances.68 DACA 

grants temporary reprieve from deportation for eligible unauthorized 

immigrants brought to the US as children.69 The eligibility criteria and 

application procedures for DACA are clearer than generic deferred action; 

however, DACA generally confers the same collateral advantages, 

including work authorization, no accrual of unlawful presence, and 

protection from deportation.70  

The executive branch framed DACA as part of the branch’s role 

“to set forth policy for the exercise of discretion within the framework of 

the existing law.”71  It argued that this program built upon the preexisting 

legal mechanisms of deferred action, through which the executive branch 

formally tells beneficiaries of prosecutorial discretion that the government 

has decided not to deport them.72 The program also aligned with DHS’s 

goal of ensuring “use of its limited resources is devoted to the pursuit of” 

the agency’s highest priorities, which at the time were national security, 

 

 66 See, e.g., Janet Napolitano, Sec’y of Homeland Security, Memorandum on Exercising 

Prosecutorial Discretion with Respect to Individuals Who Came to the United States as Children 

(June 15, 2012), http://www.dhs.gov/xlibrary/assets/s1-exercising-prosecutorial-discretion-

individuals-who-came-to-us-as-children.pdf [https://perma.cc/6CPT-W6AV]; Memorandum from 

John Morton, Director, US Immigration and Customs Enforcement, on Prosecutorial Discretion: 

Certain Victims, Witnesses, and Plaintiffs (June 17, 2011), http://www.ice.gov/doclib/secure-

communities/pdf/domestic-violence.pdf [https://perma.cc/LL8C-AXL8]; Memorandum from 

Julie L. Myers, Assistant Sec’y, US Immigration and Customs Enforcement, on Prosecutorial and 

Custody Detention (Nov. 7, 2007), https://www.aila.org/library/ice-prosecutorial-custody-

discretion-nursing-mom [https://perma.cc/7J3R-QFSE]. 

 67 Wadhia, supra note 14, at 249. 

 68 BEN HARRINGTON, CONG. RSCH. SERV., R45158, AN OVERVIEW OF DISCRETIONARY REPRIEVES 

FROM REMOVAL: DEFERRED ACTION, DACA, TPS, AND OTHERS 12 (2018). 

 69 Drew DeSilver, Executive Actions on Immigration Have Long History, PEW RSCH. CTR. (Nov. 21, 

2014), https://www.pewresearch.org/short-reads/2014/11/21/executive-actions-on-immigration-

have-long-history/ [https://perma.cc/N4W3-ZWGL]. 

 70 HARRINGTON, supra note 68, at 13. 

 71 Napolitano, supra note 66, at 3. 

 72 Kagan, supra note 27, at 681; see also Wadhia, supra note 14, at 248 (describing the history of 

deferred action). 
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public safety, and border security.73 Despite these justifications for 

creating DACA, the program faced substantial opposition.74  

In 2021, a coalition of Republican attorneys general successfully 

brought a legal challenge against the DACA program.75 This challenge 

substantially limited the program’s scope by preventing US Citizenship 

and Immigration Services from approving any new DACA applications.76 

The district court found that DACA was not a general statement of policy; 

instead, it was but a substantive program that imposed rights and 

obligations on individuals and provided a strict framework for DHS to 

follow.77 Therefore, the court held that the Obama administration should 

have used the notice-and-comment rulemaking procedure to create the 

program, which it did not.78 Additionally, the court found that creating 

DACA went beyond the executive branch’s congressionally granted 

authority because DHS’s prosecutorial discretion did not extend to 

creating such a program.79  

The Biden administration appealed this lower court decision and 

used the rulemaking process to create a new formal DACA rule preserving 

and fortifying the existing DACA policy.80 The United States Court of 

Appeals for the Fifth Circuit upheld the determination that the original 

DACA policy was unlawful and remanded the case to the lower court to 

 

 73 Riah Ramlogan, U.S. Immigr. and Customs Enf’t, Memorandum on Guidance Regarding Cases 

Pending Before EOIR Impacted by Secretary Johnson’s Memorandum Entitled Policies for the 

Apprehension, Detention and Removal of Undocumented Immigrants (Apr. 6, 2015), at 2-3, 

https://www.ice.gov/doclib/foia/prosecutorial-discretion/guidance_eoir_johnson_memo.pdf 

[https://perma.cc/B8KP-MGRY]. 

 74 See, e.g., Julia Preston & John Cushman Jr., Obama to Permit Young Migrants to Remain in U.S., 

N.Y. TIMES (June 15, 2012), https://www.nytimes.com/2012/06/16/us/us-to-stop-deporting-some-

illegal-immigrants.html [https://perma.cc/TL23-WL24] (describing how Republican Party leaders 

denounced the DACA program after its creation); House Republicans Vote to Defund Immigrant 

Program, ABC NEWS (June 6, 2013), https://abcnews.go.com/ABC_Univision/Politics/

immigration-reform-hopeful-cringe-house-gop-votes-defund/story?id=19341352 

[https://perma.cc/FQ6V-KKUH] (describing how nearly all Republicans in the House of 

Representatives voted to defund the DACA program in June 2013). 

 75 DACA Court Case Updates, FWD.US (Oct. 31, 2024), https://www.fwd.us/news/daca-court-case/ 

[https://perma.cc/WR4L-QM3A]. 

 76 Id. 

 77 Texas v. United States, 549 F. Supp. 3d 572, 602–03 (S.D. Tex. 2021); Olivia Dixon, The 

Constitutionality of DACA: Balancing the Rights of Undocumented Individuals and Constitutional 

Considerations, 67 ST. LOUIS U. L.J. 417, 423–424 (2023). 

 78 Texas, 549 F. Supp. 3d at 602–03; Dixon, supra note 77, at 423–424. 

 79 Texas, 549 F. Supp. 3d at 614; Dixon, supra note 77, at 425. 

 80 Preserving and Fortifying Deferred Action for Childhood Arrivals (DACA), 86 Fed. Reg. 7053; 

(Jan. 20, 2021); DACA Court Case Updates, supra note 75. 



PERTROVA_PROOF (DO NOT DELETE) 1/31/2026  1:07 AM 

166 Wisconsin International Law Journal 

 

consider the legality of the new formal DACA rule.81 On remand, the court 

again ruled that DACA was unconstitutional.82 The Fifth Circuit upheld 

this decision on appeal but left in place the stay allowing current DACA 

recipients to renew their DACA protections.83 Currently, DACA grants 

remain valid until they expire, and while US Citizenship and Immigration 

Services cannot accept or process new DACA applications, it can continue 

to approve DACA renewal requests.84  

Despite the longstanding existence of deferred action, DACA was 

the first sweeping instance of the executive using its prosecutorial 

discretion “to provide reprieves in a programmatic fashion for large 

populations of aliens that meet specific criteria, instead of granting 

reprieves on a purely case-by-case basis.”85 This may have contributed to 

the intense resistance the program was met with. Though acts of 

prosecutorial discretion are well within the legal authority of the executive 

branch, no official had ever exercised discretion at this level before. 

Despite DALE having been a similar program granting reprieve to 

noncitizens in a programmatic fashion, it did not encounter any legal 

challenges or broad opposition. This allowed DALE to effectuate its policy 

goal of protecting immigrant workers without significant delay or 

disruption.  

D.   THE DEFERRED ACTION FOR LABOR ENFORCEMENT (DALE) 

PROGRAM 

In 2021, DHS approved a labor-based deferred action initiative, 

the Deferred Action for Labor Enforcement (DALE) program.86 Similar to 

 

 81 See Texas v. United States, 50 F.4th 498 (5th Cir. 2022) (affirming that the DACA program failed 

violated the procedural and substantive requirements of the APA and declining to review the 

DACA final rule); DACA Court Case Updates, supra note 75. 

 82 See Texas v. United States, 691 F. Supp. 3d 763 (S.D. Tex. 2023) (holding that the DACA final 

rule suffers from the same procedural and substantive deficiencies as the original DACA program 

because it is materially the same, making the rule unlawful as a violation of the APA). 

 83 DACA Court Case Updates, supra note 75. 

 84 DACA Litigation Information and Frequently Asked Questions, U.S. CITIZENSHIP & IMMIGR. 

SERVS., https://www.uscis.gov/humanitarian/consideration-of-deferred-action-for-childhood-

arrivals-daca/daca-litigation-information-and-frequently-asked-questions 

[https://perma.cc/PU32-TWZ9] (Dec. 31, 2024). 

 85 HARRINGTON, supra note 68, at 7. 

 86 Laura Rodríguez Presa, Advocates Champion Job Permits for Immigrant Workers Who Report 

Labor Abuse but Worry About Program’s Future, CHI. TRIB. (Mar. 11, 2024), 

https://www.chicagotribune.com/2024/01/29/advocates-champion-job-permits-for-immigrant-
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DACA, DALE used prosecutorial discretion to allow eligible individuals 

to live and work in the US without fear of immediate removal. It did this 

by granting a four-year work permit and protection from deportation to 

workers who are victims or witnesses of labor violations.87 As of October 

2024, over 7,700 noncitizen workers were protected under DALE.88 

DHS formally launched the streamlined and expedited deferred 

action request process for DALE in January 2023.89 The period of deferred 

action and work authorization was originally only two years at the 

program’s start, but since complex labor investigations often last longer 

than two years, DHS extended the period of deferred action to four years 

in July 2024.90 Workers who had already received a two-year grant of 

deferred action were able to request an extension for an additional two 

years.91  

A noncitizen was eligible for DALE if they had been employed or 

were currently employed in a workplace where a labor agency was 

investigating or pursuing enforcement of labor rights violations.92 To 

qualify for DALE, the worker was required to submit a statement of 

interest from the labor agency investigating the employer, such as the US 

Department of Labor (DOL), the National Labor Relations Board, the US 

Equal Employment Opportunity Commission, or any other federal, state, 

or local labor agency.93 A statement of interest is a formal request from a 

labor agency asking DHS to exercise its discretion to grant deferred action 

to workers involved in ongoing or pending labor investigations.94 These 

 

workers-who-report-labor-abuse-but-worry-about-programs-future/ [https://perma.cc/7EQS-

KCCN]. 

 87 DHS Support of the Enforcement of Labor and Employment Laws, U.S. DEP’T OF HOMELAND SEC. 

(Jan. 24, 2025), https://www.uscis.gov/working-in-the-united-states/information-for-employers-

and-employees/dhs-support-of-the-enforcement-of-labor-and-employment-laws 

[https://perma.cc/4FJM-P39D]. 

 88 Andrea Hsu, These Immigrant Workers Shined a Light on Labor Abuse. Will Trump Let Them 

Stay?, NPR (Jan. 15, 2025), https://www.npr.org/2025/01/15/nx-s1-5259891/labor-trump-illegal-

immigration-deferred-action-wage-theft/ [https://perma.cc/7TAR-9ZHZ]. 

 89 YANIK ET AL., supra note 22, at 2. 

 90 Press Release, Following AG Campbell’s Advoc., Dep’t of Homeland Sec. Extends Deferred 

Action Prot. Period for Noncitizen Workers During Investigations of Lab. Violations, Mass. Off. 

of the Att’y Gen. (July 31, 2024), https://www.mass.gov/news/following-ag-campbells-advocacy-

department-of-homeland-security-extends-deferred-action-protection-period-for-noncitizen-

workers-during-investigations-of-labor-violations [https://perma.cc/6WAH-5CYE]. 

 91 YANIK ET AL., supra note 22, at 2. 

 92 U.S. DEP’T OF HOMELAND SEC., supra note 87. 

 93 Id. 

 94 Id. 
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statements generally covered specific worksites or workforces rather than 

specific individual workers, as labor agencies sought to protect all 

potential witnesses in their investigation or enforcement action.95  

The stated purpose for creating DALE was to help governmental 

labor agencies complete investigations, thereby enforcing labor laws and 

improving working conditions for all workers, regardless of immigration 

status.96 By protecting potential witnesses in agency investigations or 

enforcement actions, DALE ensured agencies could complete their labor 

investigations or enforcement actions without the risk of witnesses 

disappearing due to immigration enforcement actions.97 Additionally, 

DALE gave immigrant workers the confidence to report workplace 

violations and abuse without fear of immigration-related retaliation.98 Fear 

of reporting violations can perpetuate employers committing unlawful and 

inhumane acts, ranging from not paying wages, to imposing unsafe 

working conditions, to chilling workers’ ability to organize and 

collectively bargain for improved working conditions.99  

US Citizenship and Immigration Services quietly rolled back 

DALE in early 2025 following President Donald Trump’s inauguration.100 

While immigrant groups, unions, and attorneys did not receive any official 

notice about the cancellation of DALE, the webpage with information 

about the program was archived in January 2025.101 Then, in May 2025, 

US Citizenship and Immigration Services released draft revisions of a 

deferred immigration action form that removed the option for “Labor 

Investigation-Based” protection.102 The agency also ceased processing 

new DALE applications under the new administration and even terminated 

the status of a few workers at the request of ICE.103  

 

 95 YANIK ET AL., supra note 22, at 10. 

 96 Rodríguez Presa, supra note 86. 

 97 YANIK ET AL., supra note 22, at 12. 

 98 Letter from Raúl M. Grijalva, Member of Cong., to Alejandro Mayorkas, Sec’y of the Dep’t of 

Homeland Sec. (Jan. 25, 2024), https://www.uscis.gov/sites/default/files/document/foia/

DeferredActionforLaborEnforcement-RepresentativeGrijalva.pdf [https://perma.cc/VC7V-

F99U]. 

 99 DHS Helps Hold Exploitative Employers Accountable, U.S. DEP’T OF HOMELAND SEC. (Jan. 17, 

2024), https://www.dhs.gov/archive/news/2024/01/17/dhs-helps-hold-exploitative-employers-

accountable [https://perma.cc/Y548-CSTE]. 

 100 Schisgall, supra note 24. 

 101 Id. 

 102 Id. 

 103 Id. 
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DALE’s cancellation will result in undocumented workers feeling 

less emboldened to speak up against workplace abuses. This in turn may 

hinder labor enforcement by federal and state agencies.104 Although 

undocumented workers can no longer receive immigration protections for 

speaking up against labor violations, they can continue to assert their rights 

in the workplace through advocacy, faith-based groups, or via anonymous 

channels.105 However, providing these alternative avenues for workers to 

report potential labor violations to governmental agencies does not address 

the fear of deportation many undocumented workers still face in the 

workplace.106 This underscores the necessity of a program like DALE. 

Ultimately, the rollback of DALE displays the inherent risk in using 

prosecutorial discretion in the immigration context and creating 

immigration programs without congressional or regulatory backing.  

E.  THE OVERLAP BETWEEN IMMIGRATION ENFORCEMENT AND LABOR 

ENFORCEMENT 

DALE offered significant protections to undocumented immigrant 

workers, who have historically lacked legal protections in the 

workplace.107 Immigration enforcement has unavoidably become 

entrenched in the workplace. This is due to occurrences such as mass 

worksite raids, the impersonation of federal workplace safety inspectors to 

entrap workers, and immigration enforcement in retaliation against 

workers exercising their labor rights.108 These events have created long-

lasting trauma for many immigrant workers who now see labor 

enforcement and negative immigration consequences as one and the 

 

 104 Id. 

 105 Id. 

 106 Id. 

 107 See, e.g., Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 149 (2002) (holding that the 

Immigration Reform and Control Act (IRCA) of 1986 precludes the NLRB from awarding 

backpay to undocumented immigrants because it is beyond the bounds of the NLRB’s remedial 

discretion). 

 108 Steven Greenhouse, U.S. Officials Defend Ploys to Catch Immigrants, N.Y. TIMES (Feb. 11, 2006), 

https://www.nytimes.com/2006/02/11/us/us-officials-defend-ploys-to-catch-immigrants.html 

[https://perma.cc/MJQ7-CHT3]; see generally SMITH et. al., supra note 20 (describing case studies 

where ICE has taken enforcement actions that have undermined labor law enforcement efforts, 

including conducting ICE raids where ongoing labor disputes are occurring and employing 

deceptive tactics in the workplace to carry out ICE enforcement actions). 
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same.109 Consequently, immigrant workers feel discouraged from fully 

exercising their rights in the workplace.110  

Over the past decade, DHS memos and agreements have 

incrementally recognized the conflict between immigration enforcement 

and labor enforcement, thereby laying the groundwork for the DALE 

program.111 For example, in 2011, then-ICE Director John Morton issued 

a memo reminding officers of their authority to exercise prosecutorial 

discretion in removal cases involving victims and witnesses.112 Morton 

instructed officers to pay particular attention to “individuals engaging in a 

protected activity related to civil or other rights (for example, union 

organizing or complaining to authorities about employment discrimination 

or housing conditions) who may be in a non-frivolous dispute with an 

employer, landlord, or contractor.”113 Additionally, in late 2011, ICE and 

DOL signed a memorandum of understanding committing ICE to 

considering DOL requests for “a temporary law enforcement parole or 

deferred action.”114 This immigration protection would apply to any 

witness in the country unlawfully that is needed for a DOL investigation 

of a labor dispute, and would last for the pendency of the agency’s 

investigation as well as any related proceedings.115 The memo also created 

the deconfliction process, where ICE agreed to refrain from conducting 

worksite enforcement operations at worksites under investigation by the 

DOL for a labor dispute.116  

In 2016, ICE, DOL, the National Labor Relations Board, and the 

Equal Employment Opportunity Commission signed an addendum to the 

2011 memorandum of understanding adding the National Labor Relations 

Board and Equal Employment Opportunity Commission as agencies able 

to request temporary law enforcement parole or deferred action for 

witnesses.117 The addendum also expanded the deconfliction process to 

 

 109 REQUA-TRAUTZ ET AL., supra note 18, at 6. 

 110 See id. 

 111 YANIK ET AL., supra note 22, at 44. 

 112 Morton, supra note 66, at 1. 

 113 Id. at 2. 

 114 Memorandum from John Morton & M. Patricia Smith, Revised Memorandum Between the Dep’ts 

of Homeland Sec. & Lab. Concerning Enf’t Activities at Worksites (Dec. 7, 2011), 

https://www.dol.gov/sites/dolgov/files/OASP/DHS-DOL-MOU_4.19.18.pdf 

[https://perma.cc/3F6V-QTY2]. 

 115 Id. 

 116 Id. 

 117 See Memorandum from U.S. Dep’t of Homeland Sec., U.S. Dep’t of Lab., U.S. Equal Emp’t 

Opportunity Comm’n, Nat’l Lab. Rels. Bd., Addendum to the Revised Memorandum of 
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include labor dispute investigations by the National Labor Relations Board 

and the Equal Employment Opportunity Commission.118 Further, in 2021, 

a memo directed to ICE’s Office of the Principal Legal Advisor regarding 

prosecutorial discretion priorities included “status as a victim, witness, or 

plaintiff in civil or criminal proceedings” as a mitigating factor supporting 

the exercise of discretion.119 An Office of the Principal Legal Advisor 

prosecutorial discretion memo in 2022 reaffirmed this idea.120 It stated that 

a person’s role as a victim, witness, or party in legal proceedings, including 

proceedings related to human trafficking and labor exploitation, is a 

mitigating factor to be considered when assessing whether a noncitizen is 

a threat to public safety.121 

In addition, in October 2021, DHS issued a memo instructing its 

agencies to focus worksite enforcement efforts on “unscrupulous 

employers who exploit the vulnerability of undocumented workers.”122 

The agency’s goal was to use immigration enforcement policies to protect 

and support noncitizen victims or witnesses of worksite exploitation, labor 

trafficking, and other workplace harms.123 These policies included 

exercising favorable discretion to grant deferred action, parole, and other 

 

Understanding Between the Dep’ts of Homeland Sec. & Lab. Concerning Enf’t Activities at 

Worksites (May 5, 2016), https://www.dol.gov/sites/dolgov/files/OASP/MOU-

Addendum_4.19.18.pdf. [https://perma.cc/Q3HP-5NDE]. 

 118 Id. at 2. 

 119 Memorandum from John D. Trasviña, Principal Legal Advisor, Interim Guidance to OPLA 

Attorneys Regarding Civil Immigration Enforcement and Removal Policies and Priorities, U.S. 

Immig. & Customs Enf’t (May 27, 2021), https://www.ice.gov/doclib/about/offices/opla/OPLA-

immigration-enforcement_interim-guidance.pdf [https://perma.cc/Q9NM-2GF9]. 

 120 Memorandum from Kerry E. Doyle, Principal Legal Advisor, Guidance to OPLA Attorneys 

Regarding the Enforcement of Civil Immigration Laws and the Exercise of Prosecutorial 

Discretion, U.S. Immig. & Customs Enf’t (Apr. 3, 2022), 

https://www.ice.gov/doclib/about/offices/opla/OPLA-immigration-

enforcement_guidanceApr2022.pdf [https://perma.cc/4L2T-DYDX]. 

 121 Id. 

 122 Memorandum from Alejandro N. Mayorkas, Sec’y, U.S. Dep’t of Homeland Sec., to Tae D. 

Johnson, Acting Dir., U.S. Immigr. & Customs Enf’t, et al., Worksite Enforcement: The Strategy 

to Protect the American Labor Market, the Conditions of the American Worksite, and the Dignity 

of the Individual (Oct. 12, 2021) [hereinafter Mayorkas Strategy Memo], 

https://www.dhs.gov/sites/default/files/publications/memo_from_secretary_mayorkas_on_works

ite_enforcement.pdf [https://perma.cc/RBX5-D7LM]. 

 123 KATE MAHONEY, IMMIGRANT LEGAL RES. CTR., PROSECUTORIAL DISCRETION IN REMOVAL 

PROCEEDINGS: PART 1: STRATEGIES FOR SEEKING PROSECUTORIAL DISCRETION DURING 

UNCERTAIN TIMES 4–5 (2024), https://www.ilrc.org/sites/default/files/2024-

10/Prosecutorial%20Discretion%20in%20Removal%20Proceedings%20%28Part%201%29_0.p

df [https://perma.cc/D26E-MV4T]. 
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available relief, and encouraging noncitizens to participate in investigating 

workplace exploitation.124  

These memos and agreements represented a major shift in the 

treatment of undocumented immigrants in the workplace and laid the 

foundation for the creation of DALE.125 While these policies made steps 

towards resolving the conflict between labor enforcement and immigration 

enforcement, they were ultimately unable to adequately protect immigrant 

workers involved in labor investigations.126 Therefore, immigrant worker 

leaders, worker centers, unions, and advocates came together to push for 

stronger policies to protect workers.127 This advocacy led to the creation 

of DALE, which provided concrete protections against immigration-based 

retaliation by exploitative employers.128 Despite undocumented workers 

still lacking many rights and protections in the workplace, being 

perpetually subjected to discrimination, exploitation, wage theft, 

hazardous working conditions, and more, federal agencies are making 

positive efforts to address these issues.129 Additionally, federal agencies 

continue to encourage immigrant workers to vindicate their labor rights 

through policies such as DALE.130  

II.   ANALYSIS 

While DALE was a constitutional exercise of executive action as 

a form of prosecutorial discretion, creating it without congressional or 

regulatory backing posed several risks. First, this Part details how 

programs like DALE can be substantially modified or eliminated 

altogether by future presidents, creating significant uncertainty for those 

protected under the program.131 This Part proceeds by analyzing how these 

programs run the risk of being challenged in court. This is because 

exercises of prosecutorial discretion that seemingly go beyond simple 

policy and instead share attributes of law are increasingly being subject to 

 

 124 Mayorkas Strategy Memo, supra note 122, at 2–3. 

 125 See Mahoney, supra note 123, at 4–5. 

 126 See YANIK ET AL., supra note 15, at 50–53. 

 127 Id. 

 128 Id. at 3. 

 129 Discrimination Against Immigrants in Society with Examples, UNITED WAY OF THE NAT’L CAP. 

AREA (Oct. 24, 2024), https://unitedwaynca.org/blog/discrimination-against-immigrants/ 

[https://perma.cc/ZY6C-GVA7]. 

 130 See YANIK ET AL., supra note 22, at 5–6. 

 131 Rodríguez Presa, supra note 86. 
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judicial oversight.132 Next, this Part examines the obstacles to gaining 

congressional or regulatory backing that programs like DALE face. This 

Part then examines the legal validity of DALE, its future, and the risks and 

benefits of the program. Ultimately, this Part concludes that despite the 

vulnerabilities of DALE, the decision to create the program without 

congressional or regulatory backing was a constitutional way of furthering 

the federal government’s policy goals.  

A.   EXECUTIVE ROLLBACKS AND REPEALS OF IMMIGRATION POLICIES 

Programs that are not codified into law or regulation are 

constantly at risk of being suddenly modified or repealed.133 In 2017, for 

example, the Trump administration announced its intention to rescind 

DACA, claiming the program’s “open-ended circumvention of 

immigration laws was an unconstitutional exercise of authority by the 

executive branch.”134 Without DACA’s protections, nearly eight hundred 

thousand young individuals would have been left vulnerable to 

deportation.135 In response to this announcement, “a firestorm of protests” 

erupted across the nation.136 The Supreme Court later blocked the Trump 

administration’s attempt to eliminate DACA.137 The Court found the 

Trump administration failed to follow procedural requirements requiring 

a reasoned explanation for its action that is not arbitrary and capricious.138 

The Court, however, did not deny that the executive branch has the ability 

to revoke executive actions, as long as they follow proper procedure and 

provide policy justifications.139  

 

 132 Z. Payvand Ahdout, Enforcement Lawmaking and Judicial Review, 135 HARV. L. REV. 937, 939 

(2022). 

 133 Fact Sheet 1: Reversing or Revising Executive Orders and Actions, GOV’T INFO. WATCH, 

https://www.govinfowatch.net/fact-sheet-1-reversing-or-revising-executive-orders-and-actions/ 

[https://perma.cc/YS5R-M2A9] (last visited Oct. 30, 2025). 

 134 Nina Totenberg, Supreme Court Rules for DREAMers, Against Trump, NPR (June 18, 2020, at 

18:35 ET), https://www.npr.org/2020/06/18/829858289/supreme-court-upholds-daca-in-blow-to-

trump-administration [https://perma.cc/5MTN-PLTP]. 

 135 Muzaffar Chishti & Jessica Bolter, Trump Administration Rescinds DACA, Fueling Renewed Push 

in Congress and the Courts to Protect DREAMers, MIGRATION POL’Y INST. (Sept. 15, 2017), 

https://www.migrationpolicy.org/article/trump-administration-rescinds-daca-fueling-renewed-

push-congress-and-courts-protect-dreamers [https://perma.cc/9HSQ-K5NE]. 

 136 Id. 

 137 Totenberg, supra note 134; Dep’t of Homeland Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 

33 (2020). 

 138 Totenberg, supra note 134; Regents, 591 U.S. at 29. 

 139 Totenberg, supra note 134; Regents, 591 U.S. at 16. 
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For instance, President Biden successfully rescinded a number of 

immigration policies the Trump administration originally put forward.140 

Among these policies was the “zero tolerance” policy for immigration 

offenses.141 This policy allowed the US government to separate thousands 

of children from their parents, construct a barrier wall along the US-

Mexico border, and impose travel and immigration restrictions on a group 

of thirteen predominantly Muslim or African countries.142 With the stroke 

of a pen, President Biden effortlessly undid a significant number of 

President Trump’s policies, demonstrating the vulnerabilities that come 

with adopting immigration policies without congressional or regulatory 

backing.  

After a change in administration, there is no guarantee a particular 

policy or executive action will remain in place.143 This differs from laws, 

which the executive branch must administer regardless of the president’s 

policy preferences.144 Creating a policy with congressional or regulatory 

backing is like planting a tree that can build deep roots; whereas an 

executive action is more like a weed, which can be plucked from the 

ground more easily.145 As such, creating vital immigration programs 

through executive action, such as DALE, comes with significant risks that 

must be weighed when first deciding to implement such policies.  

 

 140 Julián Aguilar, Joe Biden to Pause Border Wall Construction, Issue Protections for DACA 

Recipients and Roll Back Other Trump Immigration Policies, TEX. TRIB. (Jan. 20, 2021, at 10:30 

CST), https://www.texastribune.org/2021/01/20/joe-biden-trump-immigration/ [https://perma.cc/

ST2J-PZ36] (describing Biden’s actions to reinstate protections established under the DACA 

program, halt further construction of a border wall, and to roll back Trump-era interior immigration 

enforcement priorities). 

 141 Jaclyn Diaz, Justice Department Rescinds Trump’s ‘Zero Tolerance’ Immigration Policy, NPR 

(Jan. 27, 2021, 05:07 ET), https://www.npr.org/2021/01/27/961048895/justice-department-

rescinds-trumps-zero-tolerance-immigration-policy [https://perma.cc/Q8HU-BFYV]. 

 142 Id.; Camilo Montoya-Galvez, Biden moves to reverse Trump’s immigration agenda, pausing 

deportations and safeguarding DACA, CBS NEWS (Jan. 20, 2021, at 06:25 EST), 

https://www.cbsnews.com/news/biden-immigration-executive-orders-daca-reverse-trump-

policies/ [https://perma.cc/NNC8-PXYJ]. 

 143 Mark Strand & Tim Lang, President Biden Undoes Trump’s Executive Actions: Why the President 

Needs Congress, CONG. INST. (Jan. 25, 2021), https://www.congressionalinstitute.org/

2021/01/25/president-biden-undoes-trumps-executive-actions-why-the-president-needs-congress/ 

[https://perma.cc/SVC9-D25X]. 

 144 See id. 

 145 Id. 



PERTROVA_PROOF (DO NOT DELETE) 1/31/2026  1:07 AM 

Vol. 43, No. 2 ¡DALE! 175 

 

B.  JUDICIAL CHALLENGES TO IMMIGRATION POLICIES 

Executive action in the immigration context is also subject to the 

risk of judicial stays and rulings of unconstitutionality. One example is 

President Obama’s 2014 announcement of an executive action that 

expanded DACA and created a new program, Deferred Action for Parents 

of Americans (DAPA), which would have protected parents of US citizens 

or lawful permanent residents from deportation.146 Soon after this 

announcement, twenty-six states filed a lawsuit to block the president from 

implementing this executive action.147 The states argued the action 

violated the APA because it had not gone through the notice-and-comment 

process, was arbitrary and capricious, and violated the “Take Care Clause” 

of the Constitution.148  

The lower court did not address the constitutionality of President 

Obama’s initiatives but did hold that the executive action amounted to 

substantive rules that are subject to notice-and-comment procedures, 

rather than general statements of policy which are not subject to this 

requirement.149 This decision was appealed to the Supreme Court, whose 

decision resulted in a 4-4 split.150 This split unofficially affirmed the 

judgment of the lower court and instituted a nationwide preliminary 

injunction halting the president from implementing the executive action.151 

The Trump administration later rescinded the DAPA program and DACA 

expansion, thereby eliminating any possibility of further litigation 

regarding the program.152 While DALE did not face any judicial 

 

 146 Chishti & Bolter, supra note 135. 

 147 AM. IMMIGR. COUNCIL, DEFENDING DAPA AND EXPANDED DACA BEFORE THE SUPREME 

COURT: A GUIDE TO UNITED STATES V. TEXAS 6 (2016), 

https://www.americanimmigrationcouncil.org/wp-content/uploads/2025/01/

defending_dapa_and_expanded_daca_before_scotus.pdf [https://perma.cc/2VGT-94GX]. 

 148 Id. 

 149 AM. IMMIGR. COUNCIL, UNDERSTANDING THE LEGAL CHALLENGES TO EXECUTIVE ACTION 

(2016), https://www.americanimmigrationcouncil.org/wp-content/uploads/2025/01/

understanding_the_legal_challenges_to_executive_action.pdf [https://perma.cc/W5U5-P7XY]; 

Texas v. United States, 809 F.3d 134, 170–71 (5th Cir. 2015). 

 150 Muzaffar Chishti & Faye Hipsman, Supreme Court DAPA Ruling a Blow to Obama 

Administration, Moves Immigration Back to Political Realm, MIGRATION POL’Y INST. (June 29, 

2016), https://www.migrationpolicy.org/article/supreme-court-dapa-ruling-blow-obama-

administration-moves-immigration-back-political-realm [https://perma.cc/KT64-44DX]; Texas v. 

United States, 809 F.3d at 170–71. 

 151 Chishti & Hipsman, supra note 150. 

 152 Memorandum from John F. Kelly, Sec’y, U.S. Dep’t of Homeland Sec., Rescission of November 

20, 2014 Memorandum Providing for Deferred Action for Parents of Americans and Lawful 
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challenges, the nature of the program and its similarities to programs such 

as DACA and DAPA left it perpetually vulnerable to the possibility of 

litigation. 

Judicial challenges do not necessarily signify the end for 

immigration policies created through executive action. In 2021, Texas and 

Louisiana challenged guidelines put forward by the Biden administration 

that prioritized the apprehension and removal of noncitizens who were 

threats to national security, public safety, and border security.153 The 

Supreme Court held that these states lacked standing to challenge 

immigration-enforcement guidelines promulgated by the executive branch 

because the states did not have a legally and judicially cognizable injury.154 

The Court distinguished the present case from a previous state challenge 

to the DAPA program.155 It reasoned that the states’ DAPA challenge had 

standing because DAPA was not merely a prosecutorial discretion policy, 

but rather a policy granting benefits, namely work authorization.156 

Because DALE was also a deferred action program that granted benefits 

such as work authorization, a court may similarly have found standing to 

challenge DALE. This does not mean, however, that a court would 

automatically have found the program to be unconstitutional, because 

challengers would have needed to overcome the traditional deference 

afforded to the executive branch’s prosecutorial discretion.157 

Ultimately, the Biden administration’s guidelines survived 

judicial challenge and remained in place.158 The Supreme Court 

acknowledged that federal courts should avoid entertaining lawsuits 

challenging the executive branch’s authority to enforce federal law.159 The 

Court found that the executive branch has discretion in deciding whom to 

arrest or prosecute, and courts are unable to judge the appropriateness of 

 

Permanent Residents (“DAPA”), to Kevin K. McAlcenan, Acting Comm’r, U.S. Customs & 

Border Prot., et al., 3 (June 15, 2017), https://www.dhs.gov/sites/default/files/publications/

DAPA%20Cancellation%20Memo.pdf. [https://perma.cc/PZD2-RG2L]. 

 153 Mayorkas Enforcement Memo, supra note 11, at 3; United States v. Texas, 599 U.S. 670, 673 

(2023). 

 154 Texas, 599 U.S. at 676–677. 

 155 Shalini Bhargava Ray, United States v. Texas, Explained, LAWFARE (July 14, 2023,  at 08:00 

CST), https://www.lawfaremedia.org/article/united-states-v.-texas-explained [https://perma.cc/

S9TU-2P5X]; Texas, 599 U.S. at 683. 

 156 Bhargava Ray, supra note 155; Texas, 599 U.S. at 683. 

 157 Bhargava Ray, supra note 155. 

 158 See id. 

 159 United States v. Texas, OYEZ, https://www.oyez.org/cases/2022/22-58 [https://perma.cc/459Q-

SNH8] (last visited Nov. 17, 2024); Texas, 599 U.S. at 678–680. 
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such enforcement decisions because courts are influenced by resource 

constraints, public safety needs, and other factors.160 While the 

government was ultimately victorious, the litigation allowed the states to 

delay implementation of the Biden administration’s enforcement 

priorities, thereby complicating federal officials’ use of prosecutorial 

discretion for a full year.161 Thus, governments have a compelling interest 

in avoiding legal challenges. DALE successfully avoided any litigation 

before it was cancelled, allowing it to provide immigration benefits to 

vulnerable individuals without difficulty or delay. However, the risk of 

litigation was constantly lingering, and DALE’s efforts in promoting labor 

investigations and supporting undocumented workers would likely have 

been hampered by any such litigation. 

Other recent challenges to executive action include lawsuits to 

enjoin the Biden administration’s deportation moratorium and parole-in-

place program.162 In January 2021, the Biden administration instituted a 

one hundred-day pause on the removal of certain noncitizens, which the 

state of Texas immediately challenged in court.163 A federal judge issued 

a preliminary injunction against this deportation moratorium, holding it 

violated federal administrative procedure law and risked imposing 

additional costs on Texas.164 Given historic difficulties potential plaintiffs 

have faced in attempting to establish the necessary standing to pursue a 

lawsuit against the federal government’s use of prosecutorial discretion, 

 

 160 OYEZ, supra note 159; Texas, 599 U.S. at 678–80. 

 161 See Alexandra Villarreal, Texas v. the Biden Administration: How Recent Lawsuits Have 

Redefined the Federal Immigration Agenda, NAT’L IMMIGR. F. (Sept. 17, 2024), 

https://immigrationforum.org/article/texas-v-the-biden-administration-how-recent-lawsuits-have-

redefined-the-federal-immigration-agenda/ [https://perma.cc/8GNW-Y8TQ]. 

 162 Id. 

 163 Dustin Jones, Federal Judge Blocks Biden’s 100-Day Deportation Moratorium, NPR (Jan. 26, 

2021, 20:03 EST), https://www.npr.org/2021/01/26/960948480/federal-judge-blocks-bidens-100-

day-deportation-moratorium [https://perma.cc/N477-3JJQ]; Memorandum from David Pekoske, 

Acting Sec’y, U.S. Dep’t of Homeland Sec., Review of and Interim Revision to Civil Immigration 

Enforcement and Removal Policies and Priorities to Troy Miller, Senior Off. Performing the 

Duties of the Comm’r, U.S. Customs & Border Prot., et al., 3–4 (Jan. 20, 2021), 

https://www.dhs.gov/sites/default/files/publications/21_0120_enforcement-memo_signed.pdf. 

[https://perma.cc/U4PF-ADJT]. 

 164 Nomaan Merchant, Judge Bans Enforcement of Biden’s 100-Day Deportation Pause, ASSOCIATED 

PRESS (Feb. 24, 2021, at 01:14 CST), https://apnews.com/article/judge-bans-100-day-deportation-

pause-d83309628f757732c57a260ea99a48b1 [https://perma.cc/TDF9-AHJ7]; Texas v. United 

States, 524 F. Supp. 3d 598, 620 (S.D. Tex. 2021). 
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this decision came as a surprise to legal experts, who criticized its 

perceived departure from precedent.165  

This ruling in the deportation moratorium case was the start of an 

ongoing effort by Texas political leaders to aggressively target the Biden 

administration’s immigration agenda.166 Texas’s goal was to strategically 

use litigation to “block, halt, and render moot federal policies on interior 

enforcement and border security.”167 Just as Democratic state officials 

used the courts to successfully delay or indefinitely pause various Trump 

policies,168 Republican state officials have similarly challenged Biden’s 

immigration agenda, engaging in a relentless, and mostly successful, legal 

war.169  

One example of this legal war was a challenge to the Biden 

administration’s Keeping Families Together program, also known as 

parole-in-place.170 This program would have opened a path for certain law-

abiding, undocumented spouses and stepchildren of US citizens to adjust 

their status to lawful permanent residents without needing to leave the 

 

 165 Villarreal, supra note 161; Aaron Reichlin-Melnick, What You Need to Know About Biden’s 

Deportation Moratorium, AM. IMMIGR. COUNCIL (Jan. 27, 2021), 

https://immigrationimpact.com/2021/01/26/halt-deportationbiden/ [https://perma.cc/U5SN-

2FTB]; MANUEL & GARVEY, supra note 32, at 13–15. 

 166 Villarreal, supra note 161. 

 167 Id. 

 168 See Martha Bellisle & Jennifer Sinco Kelleher, Democratic AGs Step up Legal Fight Against 

Trump Travel Ban, ASSOCIATED PRESS (Mar. 10, 2017, 19:27 CST), 

https://apnews.com/article/0dd0065f7dcb4e8098a56cf7789c4343 [https://perma.cc/5JA9-DYEY] 

(discussing how Democratic attorneys general are taking legal action to oppose President Trump’s 

revised travel ban); see also Rebecca Klar, 13 States File Lawsuit over Trump ‘Public Charge’ 

Rule, THE HILL (Aug. 14, 2019, 18:53 EST), https://thehill.com/homenews/news/457485-

washington-state-ag-files-lawsuit-over-trump-public-charge-rule/ [https://perma.cc/J56C-LDLC] 

(describing how thirteen states are filing suit to prevent a Trump administration policy that expands 

the government’s ability to deny entry or green cards to legal immigrants based on their use of 

public services like food stamps and Medicaid from going into effect); Amy Goldstein, Coalition 

of States Sues Trump Over National Emergency to Build Border Wall, WASH. POST (Feb. 18, 

2019), https://www.washingtonpost.com/national/health-science/coalition-of-states-sues-trump-

over-national-emergency-to-build-border-wall/2019/02/18/9da8019c-33a8-11e9-854a-

7a14d7fec96a_story.html (discussing how sixteen states filed suit for a preliminary injunction to 

block President Trump’s plan to build a border wall without permission from Congress, arguing 

that the president’s decision to declare a national emergency is unconstitutional) 

[https://perma.cc/MM29-M5LZ]. 

 169 Tierney Sneed, Why Texas Is a Legal Graveyard for Biden Policies, CNN (Mar. 3, 2022, at 05:01 

EST), https://www.cnn.com/2022/03/03/politics/texas-biden-court-losses-paxton-bush/

index.html [https://perma.cc/JN2N-H5UK]. 

 170 Keeping Families Together,  U.S. CITIZENSHIP & IMMIGR. SERVS. (Jan. 24, 2025), 

https://www.uscis.gov/keepingfamiliestogether [https://perma.cc/TTZ5-3CH9]. 
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country.171 This would allow these individuals to avoid the existing 

process where they have the potential to be stranded abroad apart from 

their families for years or indefinitely.172 Over a dozen states filed suit to 

block the program’s implementation, and a federal district court ultimately 

vacated the program in its entirety.173 The district court held the program’s 

enactment exceeded the statutory authority of the executive branch under 

the INA.174  

The shift from a tradition of courts granting substantial deference 

to the government’s immigration policies to a newfound relenting judicial 

scrutiny of these policies underscores the risk of creating new immigration 

policies and programs through executive action without congressional or 

regulatory backing.175 Regardless of whether lawsuits ultimately succeed, 

they can delay the implementation of these vital immigration policies or 

create substantial uncertainty surrounding them, which leaves vulnerable 

migrants and asylum seekers at risk.176 The executive branch should 

determine how likely a new immigration policy is to be subject to future 

litigation or changes by future administrations to avoid any instability or 

confusion that could result from those actions. Following this 

determination, the executive branch should weigh this risk of litigation, 

and the odds of being able to create this policy with congressional or 

regulatory backing, against the benefits and impact the program would 

have and the need and urgency to adopt this new policy.  

Though litigation efforts surrounding immigration policies have 

increased, DALE successfully eluded any judicial challenge following its 

creation. Despite this apparent immunity to litigation, opponents of DALE 

could have attempted to bring a number of challenges, including alleging 

the program violated the APA’s notice-and-comment requirement or that 

it violated the Constitution’s Take Care Clause.177 The issue would then 

 

 171 Explainer: The Biden Administration’s Announcement to Protect American Families, NAT’L 

IMMIGR. F. (Oct. 10, 2024), https://immigrationforum.org/article/explainer-the-biden-

administrations-announcement-to-protect-american-families/ [https://perma.cc/Y96N-D2BG]; 

Keeping Families Together, supra note 170. 

 172 Villarreal, supra note 161; Keeping Families Together, supra note 170. 

 173 Tex. v. U.S. Dep’t of Homeland Sec., 756 F. Supp. 3d 310, 316–17, 361 (E.D. Tex. 2024). 

 174 Id. at 358, 361. 

 175 See CONG. RSCH. SERV., ARTI.S8.C18.8.1 OVERVIEW OF CONGRESS’S IMMIGRATION POWERS, 

CONSTITUTION ANNOTATED, https://constitution.congress.gov/browse/essay/artI-S8-C18-8-

1/ALDE_00001255/ (last visited Nov. 17, 2024). 

 176 See Villarreal, supra note 161. 

 177 AM. IMMIGR. COUNCIL, supra note 149, at 2–3; see Texas v. United States, 809 F.3d 134, 149 (5th 

Cir. 2025). 
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likely have turned on whether DALE was merely a prosecutorial discretion 

policy or an impermissible expansion of the executive branch’s statutory 

authority under the INA.178 If so, courts would have needed to decide 

whether they should defer to the longstanding deference the executive 

branch enjoys in the realm of immigration policy or whether they should 

limit the executive’s authority in this area to avoid executive overreach.179 

An important factor that would have weighed in the DALE program’s 

favor would have been the existing agreements between the immigration 

enforcement arm of the executive branch and federal labor enforcement 

agencies.180 These agreements demonstrated that the policy of exercising 

prosecutorial discretion for noncitizens involved in labor agency 

investigations was a longstanding practice within the realm of the 

executive branch’s authority.181  

DALE differed from other deferred action programs such as 

DACA and DAPA because its announcement was largely overlooked and 

underreported.182 Additionally, the program was framed as a streamlined 

and expedited enhancement of existing procedures.183 While President 

Obama created DACA after multiple failures to pass similar protections 

through Congress,184 Congress had never considered a similar policy to 

DALE before. Given these factors, DALE may have been more likely to 

survive a judicial challenge than other immigration policies. Regardless of 

a court’s ultimate ruling, however, litigation surrounding DALE would 

have substantially impeded the program’s implementation and effectively 

 

 178 See e.g., AM. IMMIGR. COUNCIL, supra note 149 (analyzing the judicial challenges against DAPA 

and expanded DACA and describing the court’s finding that these programs were not just general 

statements of policy, but substantive rules subject to notice-and-comment procedures). 

 179 See id. at 4–5 (describing the court’s holding in United States v. Texas, which recognized the 

executive branch’s authority to set immigration enforcement priorities but nevertheless found that 

the branch exceeded that authority in issuing DAPA and expanded DACA). 

 180 See, e.g., YANIK ET AL., supra note 23, at 44–46 (providing a timeline of key DHS memos and 

agreements that have incrementally recognized the conflict between immigration and labor 

enforcement). 

 181 U.S. DEP’T OF HOMELAND SEC., supra note 23 (“[T]his process will improve DHS’s longstanding 

practice of using its discretionary authority to consider labor and employment agency-related 

requests for deferred action on a case-by-case basis.”). 

 182 See Michelle Lapointe, DHS Strengthens Protections for Immigrant Workers, AM. IMMIGR. 

COUNCIL (Aug. 6, 2024), https://www.americanimmigrationcouncil.org/blog/dhs-strengthens-

protections-immigrant-workers/ [https://perma.cc/GD3D-PKLP]. 

 183 U.S. DEP’T OF HOMELAND SEC., supra note 23. 

 184 Yamiche Alcindor & Sheryl Gay Stolberg, After 16 Futile Years, Congress Will Try Again to 

Legalize ‘Dreamers,’ N.Y. TIMES (Sept. 5, 2017), https://www.nytimes.com/2017/09/05/us/

politics/dream-act-daca-trump-congress-dreamers.html [https://perma.cc/9BDH-523J]. 
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halted efforts to protect immigrant workers from unscrupulous employers. 

Therefore, when deciding whether to create impactful programs without 

congressional or regulatory backing, it is important to consider the risk of 

litigation.  

 

C.   OBSTACLES TO GAINING CONGRESSIONAL OR REGULATORY 

BACKING 

The relative ease or difficulty of gaining congressional or 

regulatory backing is another important consideration to bear in mind 

when deciding whether to enact immigration policy through executive 

action. The legislative branch is primarily entrusted with determining 

immigration policy, as they are responsible for passing immigration laws 

that decide grounds of admissibility, deportability, and naturalization.185 

Partisan gridlock has made it increasingly difficult to pass immigration 

policy, however, thereby prompting greater reliance on the use of 

executive action in the immigration context.186  

Historically, immigration reform has been notoriously difficult to 

achieve in Congress. The last significant immigration reform legislation 

came under President Ronald Reagan in 1986, and President George H.W. 

Bush signed a more limited effort four years later.187 Congress came close 

to compromising on new legislation with the Border Security, Economic 

Opportunity, and Immigration Modernization Act of 2013.188 This Act 

passed the Senate by a vote of 68-32 with strong bipartisan support; 

 

 185 See Major US Immigration Laws, 1790-Present, MIGRATION POL’Y INST. (Mar. 2017), 

https://www.migrationpolicy.org/sites/default/files/publications/CIR-1790Timeline.pdf 

[https://perma.cc/AW4Z-QT5A] (describing the various immigration laws promulgated by 

Congress throughout United States’ history). 

 186 See Bosch, supra note 26; see Jessica Bolter et al., Four Years of Profound Change: Immigration 

Policy during the Trump Presidency, MIGRATION POL’Y INST.  1–2 (Feb. 2017), 

https://www.migrationpolicy.org/research/four-years-change-immigration-trump 

[https://perma.cc/H5V3-XKQ4] (describing the first Trump administration’s unprecedented pace 

for executive action on immigration, with 472 administrative changes). 

 187 Will Weissert & Adriana Gomez Licon, Immigration Reform Stalled Decade After Gang of 8’s 

Big Push, ASSOCIATED PRESS (Apr. 3, 2023), https://apnews.com/article/immigration-asylum-

trump-biden-gang-of-eight-3d8007e72928665b66d8648be0e3e31f [https://perma.cc/Y2D2-

RHWL]. Immigration Reform and Control Act of 1986 (IRCA), Pub. L. No. 99-603, 100 Stat. 

3359; Immigration Act of 1990, Pub. L. No. 101–649, 104 Stat. 4978. 

 188 Weissert & Gomez Licon, supra note 187. 
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however, this proposal ultimately failed in the House.189 In 2024, after 

months of negotiations between Senate Republicans, Democrats, and the 

Biden administration, Congress unveiled a bipartisan bill that constituted 

the most aggressive border security and migration overhaul bill in 

decades.190 This bill also failed to pass Congress, however, with nearly all 

Republicans voting against it after significant pressure from President 

Trump, who intended to make the border a central issue in his presidential 

campaign.191 With nearly four decades of inaction and multiple failed 

efforts at immigration reform, individuals on both sides of the political 

spectrum are desperate for meaningful progress.192 Resultingly, 

immigration advocates have increased their calls for the executive branch 

to change immigration policy through executive action.193  

One testament to the difficulty of passing immigration policy is 

the Development, Relief, and Education for Alien Minors Act, commonly 

referred to as the DREAM Act.194 This act was first introduced in Congress 

in 2001.195 Similar to the later-created DACA program by the Obama 

administration, this legislation intended to offer permanent protection and 

a pathway to legal status to certain undocumented immigrants who came 

to the US as children but were vulnerable to deportation.196 In the twenty 

years since Congress introduced the first version of the DREAM Act, there 

have been at least twenty versions of the bill introduced.197 Despite 

bipartisan support for each version of the bill, however, none have become 

 

 189 William A. Galston, The Collapse of Bipartisan Immigration Reform: A Guide for the Perplexed, 

BROOKINGS INST. (Feb. 8, 2024), https://www.brookings.edu/articles/the-collapse-of-bipartisan-

immigration-reform-a-guide-for-the-perplexed/ [https://perma.cc/MVG9-GHH6]; Weissert & 

Gomez Licon, supra note 187. 

 190 Sahil Kapur et al., Senators unveil bipartisan bill to impose tougher asylum and border laws, NBC 

NEWS (Feb. 4, 2024, at 17:39 CST), https://www.nbcnews.com/politics/congress/new-

immigration-asylum-reform-bill-released-senate-text-rcna136602 [https://perma.cc/P577-SKJ6]. 

 191 Clare Foran et. al, Senate Republicans block bipartisan border deal and foreign aid package 

following months of negotiations, CNN (Feb. 7, 2024, at 19:44 EST), 

https://www.cnn.com/2024/02/07/politics/senate-border-ukraine-israel-aid-vote/index.html 

[https://perma.cc/7W33-6VLC]. 

 192 See Weissert & Gomez Licon, supra note 187 (describing past attempts to reform the US 

immigration system and highlighting calls from Republicans and Democrats to enact immigration 

reform legislation). 

 193 See id. 

 194 See AM. IMMIGR. COUNCIL, THE DREAM ACT: AN OVERVIEW 2 (2024), 

https://www.americanimmigrationcouncil.org/sites/default/files/research/the_dream_act_-

_an_overview_2024.pdf [https://perma.cc/BM2Y-NTRS]. 

 195 Id. 

 196 Id. 

 197 Id. 
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law.198 The 2010 version of the bill came the closest to full passage 

because it passed the House but fell just five votes short in the Senate.199 

In 2013, the Senate overwhelmingly passed provisions of the DREAM Act 

as part of a major bipartisan comprehensive immigration reform bill, but 

this legislation died in the House.200  

The Trump administration’s announcement of its intent to repeal 

DACA increased pressure on Congress to pass legislation codifying 

DACA into law.201 The announcement gave Congress a six-month window 

to enact legislation to protect the nearly eight hundred thousand DACA 

recipients.202 Despite significant public support for DACA, with a majority 

of voters supporting its continuation and a pathway to citizenship for 

DACA recipients, Congress has been unable to codify DACA into law.203 

The failure of Congress to codify DACA into law underscores the intense 

difficulties and challenges that come with adopting changes to 

immigration policy through the legislative process. For this reason, 

presidents have opted to use executive action to shape and influence 

immigration policy, which has consistently provided more efficient and 

effective outcomes.204 

It is unlikely that Congress will codify DALE into law anytime 

soon due to the difficulties of passing immigration-related legislation. 

Although the US labor movement is in the midst of a resurgence and recent 

polls showed that 67 percent of Americans approve of unions, the general 

public largely overlooked DALE.205 Despite DALE’s efforts to improve 

 

 198 Id. 

 199 Id. 

 200 Chishti & Bolter, supra note 135. 

 201 Id. 

 202 Chishti & Bolter, supra note 135; Jens Manuel Krogstad, DACA has shielded nearly 790,000 
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workplaces and advance workers’ rights, it did not garner the same 

sweeping support from the public that DACA and the DREAM Act did.206 

While popularity among the public is not a prerequisite for congressional 

action, a lack of popularity for a policy can signify that the policy is 

unlikely to be furthered, even if the policy would have an overall positive 

impact. Because the odds of DALE gaining congressional or regulatory 

backing were slim, the government was socially and politically justified in 

creating this program using executive action. The use of executive action 

offered the most efficient and reliable way to secure immigration 

protections for undocumented workers.  

D.  THE LEGAL VALIDITY OF DALE 

Notwithstanding the risks of executive repeal or judicial 

challenge, DALE represented a valid exercise of prosecutorial discretion 

by the executive branch. The program formalized already existing 

practices where DOL would ask DHS to consider exercising prosecutorial 

discretion for workers who are victims or witnesses of workplace 

exploitation.207 DALE expanded the scope of this request to all agencies 

completing labor rights investigations, but the general process remained 

the same.208 DHS continues to consider requests for prosecutorial 

discretion on a “case-by-case basis, weighing all relevant facts and 

circumstances.”209  

DALE did not create any new immigration benefits or change 

DHS’s longstanding practice of offering discretionary protection on an 

individualized basis.210 In streamlining the exercise of DHS’s existing 

authority to grant deferred action, DALE merely increased the willingness 

of workers to report violations of law by exploitative employers.211 DALE 

also encouraged undocumented workers to cooperate in employment and 

labor standards investigations by mitigating the fear they have of adverse 

immigration consequences for reporting violations or cooperating in 

investigations.212 This made DALE a constitutional exercise of 
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prosecutorial discretion which falls squarely within the bounds of the 

executive branch’s authority over immigration policy.  

E.  THE FUTURE OF DALE 

As noted earlier, programs created without congressional or 

regulatory backing remain vulnerable because policymakers can repeal or 

rescind them at any time. This risk materialized for DALE when the 

Trump administration quietly terminated the program soon after assuming 

office.213 The administration has provided no guidance to DALE recipients 

on whether they will continue to be protected under the program, however, 

leaving many fearful about their immigration status.214  

When the federal government attempted to repeal DACA in 2017, 

they stated that DACA recipients would be “permitted to retain both the 

period of deferred action and their employment authorization documents 

(EADs) until they expire, unless terminated or revoked.”215 Once their 

DACA status expired, however, their removal would no longer be 

deferred, making them eligible for deportation.216 DHS claimed it would 

not proactively provide ICE or Customs and Border Protection with the 

information of former DACA recipients once their status expired for the 

purpose of immigration enforcement proceedings.217 Nevertheless, DHS 

stated it had the right to modify or rescind this policy at any time.218  

DHS has the authority to terminate grants of deferred action and 

revoke work authorization at any time,219 which they have already done 

with a few DALE recipients at the request of ICE.220 The relatively small 

number of workers currently holding DALE status may deter the 

government from sweepingly terminating DALE protections or referring 

all DALE recipients to ICE.221 Doing so is unlikely to have a meaningful 
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impact on the administration’s deportation goals.222 Instead, the 

government might choose to follow the same approach as with DACA. 

They could choose to allow DALE recipients to maintain their deferred 

action status until it expires and not refer them to law enforcement for 

immigration enforcement. But because of the shifting national sentiments 

surrounding immigration, the government may also opt for a harsher 

approach.223  

F.  THE RISKS AND BENEFITS OF DALE 

Undocumented workers benefitted from DALE by receiving 

temporary protection from deportation and gaining the confidence to 

address labor violations in the workplace.224 Workplaces across the US 

also benefitted from DALE because the program held employers 

accountable and deterred them from taking advantage of undocumented 

labor.225 The executive branch’s decision to create DALE without 

congressional or regulatory backing made these benefits possible.  

It is fairly common for the executive branch to evaluate the costs 

and benefits of an immigration policy prior to taking action.226 For 

instance, in issuing the final rule for DACA, DHS conducted its own cost-

benefit analysis of DACA.  

DHS recognizes that this rule comes in the wake of prior attempts to 

wind down and terminate the DACA policy. In rescission memoranda 

. . . DHS cited potential litigation risk as one reason that winding down 

and terminating DACA was warranted. But upon further consideration, 

it is DHS’s view that those prior statements failed fully to account for 
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all the beneficial aspects of the DACA policy for DHS as well as for 

many other persons and entities, which in DHS’s view outweigh the 

costs. The position taken in the [rescission memoranda] placed undue 

weight on litigation risk, failing to account for all the positive tangible 

and intangible benefits of the DACA policy, the economic and 

dignitary gains from that policy, the length of time that DACA 

opponents waited to challenge the policy, and the risk that rescinding 

DACA would itself expose DHS to legal challenge—a risk that indeed 

materialized in the Regents litigation. In short, proper consideration of 

all pertinent factors on balance establishes that the DACA policy is 

well worth the agency resources required to implement it and to defend 

it against subsequent legal challenges.227 

In applying this cost-benefit analysis framework to DALE, it is 

clear that the benefits of DALE outweighed the costs. The program 

benefitted workers, agencies, and society as a whole. Specifically, DALE 

protected immigrant workers by allowing them to speak up to report labor 

abuses without the fear of employer retaliation.228 Because these workers 

are generally low priorities for immigration enforcement, offering them 

temporary protection from deportation did not significantly impede US 

immigration enforcement efforts.229  

DALE also benefitted local, state, and federal agencies by 

allowing them to do their jobs more effectively and raise standards for all 

workers.230 First, agencies were able to complete their investigations into 

labor violations because DALE ensured key witnesses to these 

investigations were not subject to immigration enforcement.231 Second, 

more labor violations were reported to agencies because DALE 

empowered workers to report these abuses, which in turn helped agencies 

achieve their goal of improving the welfare of working people.232  

Offering formal protection to immigrant workers has curbed 

unscrupulous employers from using immigration enforcement threats to 

prevent workers from speaking out against workplace abuses.233 These 
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abuses often include wage theft, race and gender discrimination, unsafe 

and unhealthy conditions, and interference with union organizing 

efforts.234 By encouraging employers to comply with labor standards and 

workplace protections, labor violations have reduced and workplaces 

across the country have been significantly improved.235  

These positive impacts outweighed the drawbacks of DALE. 

Opponents commonly argue that deferred action programs increase illegal 

immigration, harm the economy, and circumvent legislative 

policymaking.236 Some opponents believe that offering deferred action 

increases the undocumented population because those who don’t qualify 

for immigration benefits “will stay in the hopes of qualifying eventually, 

and more people will immigrate assuming” they will be covered under 

these programs.237 But data does not support this proposition; for example, 

the announcement of DACA did not lead to an increase in illegal 

immigration.238 In fact, immigration levels remained far below where they 

were before the US’ last legalization program in 1986.239 Thus, concerns 

that deferred action programs lead to more illegal immigration are 

unfounded.  

Many opponents also believe that deferred action programs hurt 

the American economy by taking jobs from US-born workers and harming 

taxpayers.240 While it is true those granted deferred action can receive 

work authorization,241 the idea that deferred action recipients steal jobs 

runs afoul of the “lump of labor fallacy.”242 This fallacy is a mistaken 

belief that there is a fixed amount of jobs available in an economy, 

meaning that if more people enter the workforce, it will automatically lead 
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to fewer jobs for everyone else.243 US-born workers and immigrant 

workers rarely compete for the same jobs.244 Further, economists have not 

found any link between an increase in immigration and a decrease in 

wages or employment of US workers.245 Rather, research supports the idea 

that immigrant workers raise wages and lower prices in the aggregate.246 

This suggests that contrary to popular belief, immigrant workers have a 

positive impact on the labor market.247  

Additionally, deferred action programs do not harm US taxpayers 

because undocumented immigrants are not eligible for any federal means-

tested welfare, such as cash assistance, food stamps, Medicaid, health care 

tax credits, and more.248 Despite not having access to these programs, 

undocumented immigrants contribute a substantial amount in taxes that 

ends up going towards them—in 2022, undocumented immigrants paid 

$29 billion in state and local taxes and $46.6 billion in federal taxes.249 In 

fact, if all undocumented immigrants had access to work authorization, 

they would contribute $40.2 billion more per year in federal, state, and 

local taxes.250 This is because of higher wages associated with 

employment authorization and an easier ability to comply with income tax 

laws.251 Accordingly, undocumented immigrants do not harm US 

taxpayers. Instead, undocumented immigrants bolster the US economy 

and contribute tax revenue to vital social programs used by other 

taxpayers.252  

Finally, while immigration programs such as DALE avoided the 

legislative process, this is not enough to deter their creation. Despite 
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judicial challenges arguing otherwise, deferred action programs are a 

constitutional exercise of executive action in the form of prosecutorial 

discretion.253 One major drawback to avoiding the legislative process and 

creating these programs without congressional or regulatory backing is 

that they can be repealed at any time, leading to uncertainty for workers 

protected under the programs.254 It was unlikely, however, that DALE 

would be codified into law by Congress considering the various failed 

attempts to codify DACA through the DREAM Act.255 For that reason, the 

executive branch had to create DALE through executive action in order to 

efficiently secure the life-changing effects of deferred action protection for 

immigrant workers.256 Just as the beneficial aspects of DACA outweighed 

its drawbacks, here DALE provided significant benefits to workers, 

agencies, and society.257 Despite the risks and uncertainties that 

surrounded DALE, its creation was not only constitutionally justified, but 

politically and socially justified as well, and the federal government did 

not err in creating this program without congressional or regulatory 

backing.  

III.  CONCLUSION 

The US urgently needs immigration reform, and DALE partially 

fulfilled this need by providing temporary protection from deportation to 

immigrant workers who witnessed or experienced labor violations. While 

DALE was a valid exercise of prosecutorial discretion by the executive 

branch, it was always at risk of judicial challenge or repeal by future 

administrations, inevitably causing uncertainty for its recipients. 

Nevertheless, the positive effects of this program for US workplaces and 

undocumented immigrants outweighed the risks.  

Because of the increased attention on immigration and the 

deepening political polarization of US society, future presidential 

administrations might have concerns over adopting immigration policies 

through executive action. These concerns, however, should be balanced 

against the positive effects a proposed policy may have.  
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DALE offered vital protections to immigrant workers, a group that 

lacked legal protections in the workplace and that has historically been the 

target of exploitation and immigration retaliation. While DALE was 

ultimately cancelled, it had significant positive impacts on the lives of 

thousands, outweighing any risk of litigation or scrutiny it may have faced. 

The US government lawfully created and implemented this program, and 

future administrations should not be dissuaded from making similar 

decisions if the impacts of a proposed immigration policy are substantial 

and plentiful.  

 


